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December 17, 2008

VIA FACSIMILE TO (330)743-3080
AND FIRST CLASY MAIL

Placer County Planning Commission
Placer County Planning Department

3091 County Center Drive Suite 140
Auburn, CA $5603

Re:

Dear Planning Commission Members;
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Center Unified School District Comments on Riolo Vineyards Project

We are writing this letter on behalf of the Center Unified School District ("District™) with
respect to the Riolo Vineyards Project.

1t will be helpful to the District to have an agreement with PFE Investors ("Developer) as
required by section 3.13 of the draft Placer County Develepment Agreement with Developer
under ¢onsideration by the Planning Commission on December 18, 2008, While the District and
the Developer have been negotiating for some time, the District is disappointed that it has not
.already been able 1o reach an agreement to alleviate the anticipated effects of the Riclo
Yineyards Project upon the District and its students. We are aptimistic that the parties wifl be
‘able to reach an agreement soon. This is especially important because the Developer s payment
of developer fees will not be adegnate to serve the Disinet’s needs.

“The District stafT currently anticipates that the building of four hundred fifiy (450) homas
within the Rioio Project will trigger the need for the building of the Rex Forlune Elementary

School

This school is needed to serve students from Riolo Vineyerds and portions of Placer

Vineyards. Without the new school, the District could be faced with alternatives such as double

sessions or year-round scheols.

either altemative would be fikely,

1,

A negative public response from the community at large to

Urilities along PFE Road. The District needs utilities, primarily sewer and water,

brought up PFE Road so that the Distnct can connect to these utilities at its Rex Fortune

Elementary School which is adjacent to the Wilson Riles Site on PFE Road.

Without the

accessibility 10 these connectiang, the Rex Fortune Elementary School could not be built.

Al
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2. Utility Site. The Distmiet is required by contract to provide Sacramento Municipal
Utility District (*SMUD"} with a utility site at Wilson Riles Middle School site or purchase a
new utility site acceptable to SMUD. The utility site reserved in the Riole Vineyards could serve
as such an alternalive site. Because the District may not bave the funds available to purchase the
Riolo Vineyards utility site, it conld be forced to provide a site a1 Wilson Riles Middle School.
In this case, the Developer and future homeowners would be affected because the Wilson Riles
Middle Schoe! Site would not be able to accommodate as many students. Students from the
proposed project area may need to go to a school other than the nearby school. This will cause
additional iraffic end inconvenience to the students and their familics living in the Riolo
Vineyards Development and adversely affect the entire community.

3. Traffic Signal. A traffic signal is needed at the exit from Riolo Vineyards on FFE

Road across from the Rex Fortune Elementary School or if there is no ¢xit from Riolo Vineyards

across from Rex Fortune Elementary School, at the exit point nearest to Rex Fortune Elementary

School on PFE Road together with any necessary signage, This is a safety issue for students

- crossing a busy road. When development accurs and a street from Riolo Vineyards 1o PFE Road

is built within three hundred (300) feet of the Rex Forune Elementary School site, s regular
signal {stoplight) should be required of the Developer. ' :

4, PFE/Wytt Intersection Improvements. The County 18 requiring that the Developer
obtain property for a nght-of-way on Wati Avenue for strest nnprovements, and the developer
has requested such a conveyvance from the District. The District intends to work clogely with the
Developer and the County with regard to this request. The District needs to consider the effects
this would have on its school site, for example, whether the traffic would make the site
unsuitable for continued use as a school site. In additon, 1 is important to note that the
conveyance of school property cannot be accomplished by a simple agreement. The District
mus! also meet the statulory requirements for the sale of propeny for this purpose.

We luok forward to working together with the County and the Developer on all of these

i55ues.
Very truly yours,
ATKINSON, ANDELSON, LOYA, -
RUUD & ROMO
! '
B}z : MN 16\-' '{"{j
Elizabefy B. Hearey
- EBH/he

ce: Ann Baker, Placer County Planner (via email - abaker@ptacer ca.gov)



EBefore the Board of Directors
Placer County
Flood Contral and Water Conservation District

RESOLUTION NO. 95.3

In the m atter of:

A RESOLUTION ENDORSING A POLICY TO RESTR[C"I DEVELOPMENT ‘ﬁ’ITH[\'

FLOODPLAINS IN PLACER COUNTY

“The following RESOLUTION was duly passed by the Board of Directors of the Placer Cdunt}r
Flood Control and Waler Conservation D:stm.[ at a regular meeting held  AUGUST 14, 1999
by the follewing vote: :

Ayes. Directors: Barbeizo, Bloomfield, Graham, Lee, Rompala, Santuccl, and Yorde,

Stgned and approved by me after 1ts passage. L/
Z e o

/,///_/?a[
Chairman’ Board of Directars

Allest: ' ' _ :
Clerk of said Board '

@ﬁf&b\fﬂ&&ﬁ A, J&g '

Fhonda Willis-Rundle

A —

WHEREAS, dévelopmcnt ﬁiihin designated floodplains of the major sireams of Placer County
. places both life and property at grcat nsk during lood events; and,

WHEREAS, development within such floodplains also nisks creating downstream impacts
through loss of water storage thereby causing lncreased waler levels andf/or accelerating stream
veloctlies and exposing local areas to erosion and dowastream arsas o greater sedimentation,
and,

WHEREAS, development within floodplains endangers enviranmental and other values such as
wetland loss and wildlife habitat; and,

WHEREAS, our ability to accurately predict 100 year fiows is very tenuous given our limited
base of histocical information for precipitation and streamilow for our major streams,

449
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RESOLUTION NO, 95.1 Papge Two

August [4, 1395

NOW THEREFORE LET IT BE RESOLVED that the Board of Directors of the Placer County
Flood Control and Water Conservation District does hereby adopt the following po[nc_v and by
such action requests that each and avcry member agency of the Distrct endorse a similar of

more restriclive palicy:

luis hereby recommended that in gerecal no new land development entitlements
be allowed to build ar ful within the {uture, unmitgaled 100 year fioodplan of
major streams 1 Placer County.

Exceptions (o the palicy would be permitted under reasonable circumstances such

as:
. Greater public benefits are oblained.  (An cxafnple of this would be
development of a park area ot public 1oad. Development of the floodplain
for typical residential/commercial/industial pumposes would not be
- considered appropriate.}
. The nisk associated with a minor change can be muligatzd acceplably.
. The nisk associated with a mipor chanpe is virtually undetectable, evenon

©a cumulative basis.

Res?5-3
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Community Development
311 Veiron Shreel
Rosevithe, Caolifornio $5478 2649

Dece mber 1, 2008

Maywan Krachi _

Flacer County Community Development Resaurce Agency
3091 County Center Drive

Adburn, CA 95603

Via: Emait and Requiar Maif cdraess & placer ca.goy
Page 1 of 2

Subiject: Riolo Vineyard Specific Plan — FEIR Comments
Cear Ms. Krach:

The City of Rosevitle provided comment or the Ricle Vineyard Deaft EIR via letter
dated March 1¢, 2008 (wenlied as commeni lelier 5 in the Riclo YVineyard final EIR). The
City has now completad roview of the final CIR and notas the following hwo concerrs relative
to firal EIR responses in tha areas of water supply and fire prodection services as discussed
Delow,

Water Supply

" Final €IR Resppnse 5-1: This response indicales Cal-Am, as the water service
provider, Mis currentiy designing slorage lacikties thal are inended 10 be constructed in 2008
wilh completion and operation in 2009 These storage faciliies will reduce the
instantanecus flow required to service \he project from PCWA deliverigs through the Cily's
water distribution system. The City has contacted Cal-Am regarding Ihe sthedule above and
has learned the staled schedule has slipped and may not be completed in the time frame
indicated in the Counly's response. Because lhe Counly does nat have control over the
timing of which Cal-Am will construct lacibties, the City réquests Mitigation Measure 14-1b be
amended as shown below (with addition of the underlined senlence).

Price to appraval of any small ol fentative subdivision map,- the County shall comply
with Governmen! Code Section 66473.7 or make a factual showing or impose
conditions similar {o those required by Section 664737, as approprialte to the size
of the subdivision, Prior 1o the recordalion of any final subdhvision map or prior 1
County approvafl of any simifar approval or entifferment required for nonresidential
uses, the Appiicant shafl obtain a written certificaton from the water sernsce
provider that either existing services are available or that needed improveaments wil
be dn place prior fo occupancy. The written eedification shall also_inclyde
confirmalion tha! sufficient wheelng capacity remains within the 10-nod whoeling
gareement balween the PCWA and the Cily of Roseville io sarvigg the entitfermgn!
under review.

QIATTEEIIA + Fux 2167745195 + TODTIS774 5920 o  we ronerilee cnus 5;5[
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This additcral language wili ensure that PCWA's 10KMGD whasiirg capacily through
City of Rosevile ransmission facilites 18 not exceedad,

Mitigation Montoring and FBeparting Program (WMMRP): The MMRP circulated with the
hnal EIR omus all EIF Chapter 14 mitigation measures. These measures, inciud ng the
City's proposed modilication to measure 14-1b, should be added to the final MMRP prior to
Board appraval.

Fire Protection Services

Facilings and Equipment: According o the finai EIR, fire protaction services will be
rnaintained according to County standards by requiring the project 1o contributz funds to add
"additicne! firg protection staff to maintain required stafiing ratios”. Mo spaciicity is provided

regarcing how this will be accomplished. Roseville Fire nhelieves that beyond slafiing,

acditional lacilties and equipment will alse be required ior Placer Ceunty Fue/CAL FIRE 1o
deliver the “urban” fevel fire protection services described in the EIR. The plan ralies on
existing fire peoteclion infrastructure (stations and equipmenty, as well as future fire
protection services planned within the Plager Vineyards Specific Plan, The Ridlo Vingyards
Specilic Plan EIR should include contingency mitigation measures to limit develepment
within the plan area in the event that planned fire tacilities and equipment within the Placer
Vinegyards Specific Plan are net construclad in a limaly manrner,  Absent such assurance,
response limes are likely Lo excead County slardards.

Improper Reliance on Mutual Aid: Additicnalty, the draft EIT smplies-that the first-in
enging will come (rom the existing fire station on Cock Riglo Road and lhal a second erging,
it needed, will core fram the City ol Roseville (Pelicy 6 discussion dratt EIR page 14-40),
Currently, \he project area land use s primaiily rural. The Roseville Firs Depariment has an
automalic aid agreement with Placer County, in which Boseville Fire provides a lire engine
and/or grass unit on an initial fire response for much ol the project area,  Rosevile Firo

would also respond to muwtual aid reguests. The current demand for service {rom the City of,

Rosewlle 15 insignificant given the area served is rural.  As the Riok Vingyards project
begmng to build-out il is likely that Rosewville Firg will expenence an increase in requasts for
Roseville rosources, especially during the inilial phase of constructon,  Rosevitle Fre
believes that any significant grass or structure fire will require far more resources than
anticipaled in the EIR analysis. Roseville Fire's existing automatic aid agreemer| with Places
County Fire/CAL FIRE is predicated on the existing rural conditions within this arga. 1 will be
unacceptable and unreasanable to expect the Cily of Rosewlle to augment County fre
proteclion services beyond what is currently provided under the existing mutuzl aid
agreement. As such, the City will expect to renegotiate exisling automatic and mutual aid
agreements as development ingreases in the County. Rosswilie Firg 15 interested in
discussing thus issue with the County in an efier o find a mutuslly agreeable solution.

Tnzrk you for your considérabion ol aur commenta. If you have any queslions on ths
maiter, please ¢o not hesitate Lo contach me at $16-774-5334,

Sincersly,
-
Mark Mor

Ervironmental Coordinator
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County of Placer

WEST PLACER MUNICIPAL ADVISORY COUNCIL
P.C. BOX 1466

ROSEVILLE, Ca 93678

Septermnber 16, 2008

Placer County Planning Department
Dhrector Michae! Johnson _
3091 County Center Dnive, Ste. 140
Auburn, Ca. 95601

Ref: Riolo Vineyards Specific Plan {RVSP)
Dear Mr. Johnsen:

The West Placer Municipal Advisory Council, at a regular meeting on Thursday, September 11, 2008,
voted 3-0 to decline support of the propused Riclo Vineyards Specific Plan (RVSP) as presented due to
the project now meeting the Dry Creek Communily Plan setback/no sound wall requirenients, the density
proposed, concern over proposed {ill in the flood plain, concern over insufficient park areas as well as
those parks presented being placed in the flood plain, and the density provided to non-participating parcels
differs from the clarified densities allowable in the community plan. -

If there are questions related Lo this action please feel free to contact me or any West Placer MAC member
for clanification.

Sincercly

A

Bany Sﬁ?ﬁan, Chairman
West Placer Municipal Advisory Council

“Ce: Anne Baker, Principal Planner
MAC members

B5/dh

23
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February 9, 2009

Vig Facsimile [Fax: $30-889-4009]
and ffand Delivered

County of Placer, Board of Supervisors
175 Fulweiler Avenue
Anburn, CA 95603

Attn: Hon. F.C. “Rocky” Rockholm, District 1, Board Chair
Hon. Robert Weygandt, District 2
Hon. Jim Holmes, Distrier 3
Hon. Kirk Uhler, District 4, Vice Chawr
Hen. Jennifer Montgomery, Distnct 5

Re:  Riolo Vineyards Specific Plan Project (PSPA T20030186)
Comments on FEIR (PEIR T2005018%)
SCHH#20050492041
Qur Clients: Fnisvold/Carollo
Our File No: 2485
Clients” Parcel No: 023-200-057

Dear Respected Supervisors:

This office was very recently retained to assist Russ and George Carollo and the Frisvold
family in their attempts to correct the environmental and specific plan documentation
previously submitted which indicates their approval and consent of the design plans for the
Fiolo Vineyards Specific Plan Project, and subsidiary documents ("RVSP Project” or
“Project’”). On behalf of our clients, we hereby submit the following comments on the Final
Environmental Impact Report ("EIR™), Public Facility Financing Plan, and Development
Agreement. ‘

As set forth in the Staff Report at p. §, ownership withun the RVSP Project area includes the
Applicant, Bryte Gardens Associates, LTD./PFE Investors, which comrols just under 2/3 of
the project site, and “non-participating” properties, including the Fnsveld, Singh, Lund, Park
Avra, and Elhotl parcels. The RVSP EIR is described as providing project-level analyses for
the Applicant, and program-level analyses for the remaining non-participating properties.
The non-participating properties comprise more than 1/3 of the entire Project area. As such,
the EIR, by definition, cannot be said to have fully analyzed the true nature and cxtent of the
Project’s impacts if it has only conducted a project-level analysis on 2/3 of the Project area.
This half-hearted attempt to identify and disclose environmental impacts relating to the
RVSP Project resnited in numerous sigrificant or potentially signifticant impacts, even afier
mitigation -- no less than twelve (12), including seven (7) impacts deemed Significant and
Unavoidable (“SUT”), requiring a Statement of Overmiding Considerations. While Frisvold

EXHIBIT 13
Asset Preservation . Commeicial Rea) Estate - Environmentat 504*
iTeneral Dusiness . Feal Estate Financiag " Litipation




County of Placer, Board of Supervisors Comments on FEIR for the
February 9, 2009 Riolo ¥inevards Specific Plan Froject
Page 2

does not contest the programmatic nature of the general discussion of the SUTs identified, we
must point out that the Statement of Overriding Considerations is wholly deficient in its
review of these impacts and its determination that the economic and soctal benefits
identified by the EIR consultant and applicant are sufficient legally to adopt the EIR in its
current state.

Compounding the problem further is the fact that the EIR leaves a considerable amount of
analysis to future stady and future mitigation plan development by botit the Applicant and
non-participants alike, as set forth in detail below. This type of deferred analysis and
mitigation s strictly prohibited under CEGA.

As will be shown, the EIR fails, in that it calls for:

. The preparation of future studies to determine what impacts the project will have on
the environment;

b

2. The futuré development of mitigation implementation and monitoring plans to
address impacts;

3. The future identification of and participation in off-site mitigation,
4. The future idenhification and acquisition of maintenance easements; and

3. “Fair share” contributions, whatever that is intended to mean, with respect to the
Finance Plan and Development Agreement without incarporating the approvals of
the non-participating owners in the Finance Plan. Thus the Plan, including payments
and completion of infrastructure which is essential mitigation, s not sufficiently
certain ta be relied upon in the EIR.

L I

1. Future studies of impacts are not adequate mitigation under CEQA. As such, the
RVSP EIR impermissibly allows for Mitigation Measuses 6-1b {future delineation of
wetlands impacted by off-site infrasiructure improvements), 6-3a {future survey for special-
status plant species and habitat), 6-4a (future survey for special-status vemal pool fairy
shnmp and habitat}, 6-6a {future survey for the western pond turtle and habitat), 6-8a {future
survey for special-status bat species and habitat), 6-9a (future survey for Amencan Badger
and den habitar), 6-11a (future survey for Burrowing Owls), 6-12a (future survey for Nesting
Raptors}), 6-17a {future survey for Elderberry Shrubs), 6-18a (future defincation of on-site
wetlands), 7-1b (fulure subsurface testing for important archeological or lustoncal
resources), 11-2b (future noise analyses and measurements according to County standards
and requirements}, 12-5a (prepare a future geotechnical report for all elements of proposed
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County of Placer, Board of Supervisors Comments on FEIR for the
February 9, 2009 : Riolo Vineyards Specific Plan Project
Page 3 :

development}, 13-2a (prepare project-specific drainage report), 13-2b {evaluate downstream
off-site drainage facilities), 13-4b (prepare site-specific BMP plan), and 15-Zc¢ (future
Preliminary Endangerment [Health Risk] Assessment per DTSC protocels), affecting all
properties previousty and currently farmed. See San Francisco Ecology Center v Ciry and
County of San Francisco (1975} 48 Cal. App. 3d 584, 570-591, Laure! Heights v_Regents of
University of California (Laurel Feights) (1988) 47 Cai.3d 376, 400-403, Citizens of Goleta
Valiey v. Board of Supervisors (Goleta) (1988 197 Cal App.3d 11567, 1178-7.

2. Mitigation requinng future plan development is also nsufficieat under CEQA. As
such, the RVSP EIR impermissibly allews for Mitigation Measurés 6-1a (future preparatton
of junsdictional wetland mitigation implementation and monitonag plan}, 6-6a {future
preparation of mitigation and momitoring plan for western pond turtle and habitat), 6-8a
{future preparation of mitipation plan for special-status bat species and habitat), 6-9a (future

" preparation of mitigation plan for Amencan Badger and den habitat), 6-10a (future
preparation of mitigation plan for Swainson's Hawk foraging habitat), 6-17b {future
preparation of mitigation plan for Elderbermy Shrubs), 7-1¢ (future preparation and adoption
of a data recovery plan for important archeological or historical resources), 7-3a (future
preparation of plan to manage and salvage paleontological resources), 12-3d (future
preparation of stormwater pellution prevention plan}, and 9-1a (future preparation of
construction traffic management plan). In San Joaquin Rapior Rescue Center v County of
Merced (2007) 149 Cal App 4" 643, 670, the court held that simply requiring a project
appltcant to obtain a management plan and then comply wath the recommendations in the
ntanagement plan was an improper deferral of mitigation. See alse Endangered Habitats
League Inc. v. Countv of Grange (2005) 131 Cal App.4™ 777, 793, Fulure preparation of a
mitigation plan is not allowed. At this time, without adequate descrption, the County
cannot evaluate the adequacy of the proposed mitigation or fee program. San Francisco
Ecology Cenier v. City and County of San Francisco ({975) 48 Cal App.3d 584, 390-591

3. Requinng future identificaion of and participation in off-site mitigation violates
CEQA since appropnate sites have not been identified, much less evaluated. As such, the
EIR impermissibly allows for Mitigation Measures 6-4a (participation in a bank or non-bank
location for off-site mitigation of Special Status Branchiopods), 6-10a (purchase of
mitigation credits for off-site mitigation of Swainson’s Hawk foraging habitat), 6-11a
{purchase of mitigation creduts for off-site Burrowing Gwi habtat), and 6-17b (purchase of
mitigation credits for off-site mitigation of Elderherry Shrubs). See Laurel Heights v.
Repents of University of Califorma (Laurel! Heights) (1988} 47 Cal 3d 376, 4010-403;
Citizens of Geleta Valley v. Board of Supervisors (Goleta) (1988) 197 Cal App 34 1167,
178-79. :

4. Mitigation requiring future acquisition and maintenance of cascrents from non-
participants is impermissibly speculative under CEQA. In this case, the Board must



County of Placer, Beard of Supervisors Commenyts on FLIR for the
February 9, 2009 Riolo Vineyards Specific Plan Profect

Page 4

understand the nature of the three-headed hydra it is considering. The EIR religs on
mitigation, sometimes unidentified, which requires obtaining easements from the non-
participating owners. However, the Applicant has 1o power to compel such easernents. The
only party with such power is Placer County, through its power of eminent domarmn. Yet
Placer County eschews direct participation in eaforcement of any of the obligations which
must come from the non-participating owners [see Development Agreement, §2.8,3.17).
For example, Mitigation Measure MM 13-4¢ requires that vegetation be established and
maintained for ¢ffective performance of impervious sarface stonn drainage Best
Management Practices. Maintenance of BMP facilities is required to be provided by the
project owner for each future construction project within the Specific Plan area. Final maps = -
are required to show easements to be created and offered for dedication to the County for
maintenance and access {o these faciliies. Because the stormwater pollution prevention and
site-specific BMP plans have yet to be developed for the Preject Applicant’s pertion of the
development, 1t 15 possible that easements may be required from non-participating owners
within the Specific Plan area. The Applicant cannot provide any assurance or guarantee that
they will be successful in acquining these easements. In Sundstrom v, County of Mendocino
(1958) 202 Cal App.3d 294, the appellate court concluded that because the success of
mutigation was unccriain, the county could not have reasonably detennined that significant
effects would not accur. This deferral of environmenial assessment until alter project
approval violated CEQA's policy that impacts must be identified before project momentum
reduces or eliminates the agency’s flexibifity to subsegquently change its course of action.

5. The commitment {o pay fees without any evidence that the mutigation will actually
oceur is likewise inadequate. The RVSP Project EIR impermissibly allows for this type of
mitigation. For example, the DEIR states at p. 9-48, that the “Applicant proposes to make a
fair share payment, together with simalar fair share paymenlts from other projects, toward
constructing the following improvement.” No additional information is provided.  See
Save our Peninsula Commirtee v. Monterey County Board of Supervisors f200i) 87
Cal App.4” 99, 140, citing Kings County Farm Bureau v. City of Hanford {1990; 221
Cal App.3d 692, 728. In Anderson First Coalition v. City of Andersan (2003} 130
Cal App.4™ {173, the Court of Appeal held that bare recitation that a project would pay “fair
share” fees towards highway improvements was too speculative to be deemed an adequate
mitigation measure. fd, at pp. 1193-1194, The Court of Appeal ruled that to be sufficient
under CEQA, a “fair share™ mitigation fee measure must {1) specify the actual dollar amount
based on current or projected construction costs, (2} specify the improvement projects for
which the fair share will be used; (3) if the fair share contnibution is a percentage of costs
which are not yel known, then specify the percentage of costs; and (4) make the fees partof a
reasonable enforceable plan or program which 1s sufficiently tied to actual nutigation of
traffic impacts at issue. There 1s no evidence in the RVEP Project EIR of the amount of
money represented by “fair share,” no evidence as (o how the “fair share” will be calculated,
no evidence that the amount of “fair share” funding will be adequate to construct the
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County of Placer, Board of Supervisors Comments on FEIR for the
February 8, 2006 ' Riolo Vineyards Specific Flan Project
Page 5

infrastructure which comprises the mitigation measures, and no evidence that any other party
or ertity will contribute amounts towards their unspecified “fair shares” which are sufficient
to construct the infrastructure which comprises the mitigation measures. Therefore, the
following mitigation measures are also inadequate under CEQA: MM 5-da (payment of fair
share fee to compensation/relocation assistance associated with Watt Avenue
improvements), 5-6a (payment of fair share fee to compensation/refocation assistance on
program-level parcels), $-2a (payment of in lieu fee for construction of Walerga Road
frontage improvements), 9-2b {payment of {air share fee 1o widen Walerga Road from the
Dry Creck Bridge to Baseline Road), 9-3a (payment of fair share fee to widen intersections
of Locust Road and Baseline Road, Wartt Avenue and Baseline Road, and Walerga Road and
Baseline Road), 9-3b {pavment of fair share fee to widen intersections of Watt Avenue and
PFE Road, and Walerga Road and PFE Road), 9-8a {(payment of fair share fee to widen SR
65 from Blue Oaks Boulevard to SR 65), 9-9a {payvment of fair share fee to construct an
interchange to replace the SR 70/99 and Riego Road intersection), 9-11a (payment of farr
share fee to widen the intersections of Lacust Road and Baseline Road, and Walerga Road
and Baseline Road), 9-11b (payment of fair share fee to widen the intersections of Watt
Avcnue and PFE Road, and Walerga Road and PFE Road}, 9-16a (payment of fair share fee
to widen SR 65 to six lanes from Biue Oaks Boulevard to [-80}, 9-17a (paymenl of {air share
fee to construct an interchange at the intersection of SR 70/9% with Riego Road), 9-19%a
(payment of fair share fee to widen PFE Road to four Janes from Watt Avenue to Walerga
Road), and 9-20a (payment of fair share fee to widen the intersection of Walerga Road and
PFE Road, signalizing the ntersection of Cook Riolo Road and PFE Road, and signalizing
the intersection of “East” Road and PFE Road). None of these “fair share” requirements
meet the specific informational standard discussed above in dnderson, supra,

Furthermore, we have not located any “'nexus” or “rough proportionality” study completed
pursuant to the constilutional prnciples established by Mollan/Dolar, and thus any far share
contribution would be secured under the terms of the Development Agreement. The
proposed Development Agreement is specific only as to three (3) of the above-referenced
transporiation Improvements, in that 1t sets forth an actual per-unit fee to be paid. However,
the EIR must set out in detail how the imposition of fees will assure that the traffic
mitigation will result, which it does not, and therefore it violates CEQA. Kings County
Farm Bureau v, City of Hanford (71990) 221 Cal. App.3d 692, 727; Save Qur Peninsula
Commitiee v. Monrerey County Bogrd of Supenvisors (2001) 87 Cal App.4" 99, 140.

The failure to provide enough information to permit formed deciston-making is fatal.
When the informational requirements of CEQA are not complied with, an agency has failed
to proceed in a manner required by law. Save owr Peninsula Commiitge v. Monterey County
fBoard of Supervisors (2001) 87 Cal App. 4 29 118 Because so much of the mitigation
relied upon remains to be fleshed out, the EIR should be redrafted and recirculated when all
mitigation plans are completed. Otherwise, the EIR violates CEQA, by segmenting this
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project info stages of approval. CEQA Guidelines Section 15003(%); Bozung v. LAFCO
{1973) 13 Cal 34 263, 283,

. FINDINGS/STATEMENT OF OVERRIDING CONSIDERATIONS

In general, the EIR supports the conclusion that -- given the acknowledged number of
Siznificant and Unavoidable impacts which would require a Statement of Ovemding
Consideration -- thus Specific Plan benefits no one except the PFE Developer Invesiers, 1o
the detrinent of the environmental impacts for the region at large and other property owners
contained within the Specific Plan area, including the Frisvold property owners.

As acknowledged in the DEIR at pp. 2-4 through 2-6 and Tabie 2-2 {pp. 2-8 through 2-40),
the RVSP Project will have the following Potentially Significant andfor Significant and
Unavoidable Impacts:

Permanent loss of Farmland (SUT)

Williamson Act Contract cancellation (SUT)'

General and Commumey Plan 1nconsistenctes

Visual impacts

Traffic

Trapsit

Short-term cnteria Air Pollulant emissions

A} impacts, PM10, RG and NOX shori-term and long-term (SUT}
Inconsisiency with Placer County Air Quality Attainment Plan {SUT)
Greenhouse Gas contributions to global warmiag (SUT)

Short-term noise (SUT)

Transportation neise (SUT}

Cumulative SUTs include: loss of Farmland, vegetation and wiidlife
habitat, change in tandscape character (rural to urban), ambient night sky illumination,
unacceptable LOS alang six () readway scgments and/or intersections, regmonal
enteriz pollutant emissions, noise and flooding due to increase in surface drainape.”

Y% WYY YWY YWY Y Y YVY

An agency may not approve or carry out a project for which an EIR has been completed if
the EIR identifies one or more significant environmental effects of the project, unless the
agency makes one or more of the following findings required by Pub. Res. Code § 2108!:

' The Frisvold property owners have decided not to cance! their Williamson Act Contract, and withdraw their
canceliation request. See attached letter dated February 6, 2009 from Bogit 5. Ba.mns to Chnstine Turner,
Placer County Agriculural Commissioner.
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{1} Changes or alterations have been required in, or incorporated 1nto, the
project that mitigate or avoid the sigmficant environmental effects of the project
as identified in the EIR,;

{2) These changes or alterations are within the responsibility and junsdiction of
another public agency, and the changes have been adopted by this other dgency,
or can and should be adopted by this other agency, and

(3} Specific economic, social, lepal, technolopcal, or other considerations,
inciuding consideration for the provision of employment epportunities for
highly trained warkers, made infeasible the mittgation measures or project
altermatives identified in the EIR.

As set forth above, the RVSP Project will cause a substantial pumber of significant impacts,
not the least of which is long-term air quality impacts. The RVSP Project s located within
the Sacramento Federal Nonattainment area, which has been designated as being in
nonattainment of the state ozone standards and sertous nonattainment of the {ederal 8-hour
ozone standard. Maximum concentrations in excess of the Californja ambient standards for
PM10 have also been recorded at both the North Highlands and Roseville monitoring
stations. - DEIR, ar p. 10-5. The EIR acknowledges that the RVSP Project is inconsistent
with the Placer County Air Quality Attainment Plan. Jmpact 10-6, DEIR arp. 10-23.
Furthermore, the DEIR fails to analyze the indirect health effects from air polivtion as
required under Bakersfield Citizens for focal Control v. City of Bakersficld (2004} 124

Cal App.+™ 1184, 1219,

When an agency such as Placer County approves a project with signaficant environmental
effects that will neither be avoided nor substantially lessened, it must adopt a Statement of
Overrides. 14 Col Code Regs §15043. The agency must set forth the reasons for its
action based on the Final EIR and other informarion in the recerd, And it isin this
context that the EIR is completely deficient. The explanations for the Overrides to be found
at pp. 124-126 of the Findings Resolution are generic statements that the RVSP encourages
distinctive attragtive communities, offers housing choices and opportunities, provides for
compact development, supporls a vanety of transportation choices, facilitates construction of
new public facilitics, and capitalizes on existing infrastructure investments. A review of the
Population, Employment and Housing analysis provides no discussion with respect to the
particular benefits of the Project that would justify a proposed overnde based on housing
opporturuties, See DEIR, at Chapter 5. While RVSP may in fact provide services which
can be seen ag moving in these laudable directions, such a genenc stalement is not sufficient.
See Sierra Club v. Contra Costa County (1992) 10 Cal, App.4™ §212, 1223 [siatement of
overriding considerations should be treated like findings and must be supported by
substantial evidence int the record]  Since many of the goals (for example, facililate
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construction of new public facilities, etc.) depend on fee programs which the EIR
acknowledges have not been developed at this time, such basis for the statement cannot
[ogicaily be supported by this record. In a situation where the record 15 flooded with plans to
identify mitigation and fees to pay for the mitigation in the future, the record cannot support
factual premises that would underlie this Board's determination that the Project’s benefits
outweigh its admitted adverse impacis.

Although an agency's policy judgment will be given credence by a reviewing court, the types
of reasons for upholding a Statement of Overrides 1s not present here, largely because the '
design and funding of such mitigalion measures is tentative at the time of this consideration.

~ For examnple, Statements of Overrides have survived judicial scrutiny where the record
showed implementation of economic development overrose rezoning several industrial sites;
or concurrent implementation of a redevelopment plan supported demolition of a histonc
structure; or application of alieady existing growth management policies. Placer County
cannot make such findings here.

Although a Statement of Overriding Considerations represents an agency's policy judgment,
a statement is legally inadequate if it does not accurately reflect the significant impacts
disclosed by the EIR, and mischaracterizes the relative benefits of the project. Hoodward
Park Homeowners Ass'n v. City of Fresno (2007 150 Cal App 4™ 683, 717 None of the
benefits relied upon in the Statemient are presently available, and will only be derived in the
future if all the property identified in the RVSP is developed in aceordance wilh the plan and
pays its “fair share™. According to the Finance Plan and Development Agreement, the
County asserts that it will not enforce the demands for reimbursement of land contribution
against the non-panticipating ovwners, much less the other parties whose participation 13
needed. Thus, the basis for the Ovemides -- the social and economic henefits - are not
supparted by the overall record.

Based on the foregoing, the Board clearly cannot make a decision finally certifving the
Environmental Impact Report for thus Project, but should eontinue this matter until re-
circulation and adequate public and agency review requirements have been made.

ADDITIONAL/NEW [NFORMATION REQUIRING RECIRCULATION

On November 25, 2008, the Board of Supervisors authonzed a Contract Amendment to the
Planning Services Agreement with Hausrath Economucs Group {or the preparation of an
additional Fiscal Analysis for the RVSP Project, to respond to comments and to assist in the
preparation of an urban services plan for the Project. Thus Beard is being asked to accept the
Urban Semices Plan prepared for this Project. Staff Report, atp. /. The Staff Report states
that the Urban Services Plan has been provided 1o the Board for review and consideration.
Staff Report, at p. 20. It does not appear that this additional study has been provided for
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public review - even though it directly relates and supposedliy responds to comuments rased
regarding impacts from the RVSP Project. As such, the new information must be included
in the EIR, and the EIR recirculated in accordance with CEQA Guideline §15088.5(a).
CEQA Guideline §15088 5(a) requires a lead agency to recirculate an EIR when significant
new information is added to the EIR after pubhic notice 15 given of the availabiiity of the
draft EIR for public review under CEQA Guideline §15087, bui before certification. As
used in this sectjon, the term "wfoomation” can iclude changes in the project or
environmental setting, as well as additional data or other information. See also Public
Resources Code §21092.1: Laurel Heights Improvement Association v. Reeents of
University of California (1993} 6 Cal 4" 1112 The purpose of recirculation is to give the
public and other agencies an opportunity to ¢valuate the new data and the validity of
conclusions drawn from it. Save our Peninsuta Comm. v. Monterey Counry Board of
Supervisors (2001) 87 Cal App 4" 99, 131; Sutter Sensible Planning, Inc. v Board of
Supervisors (1981} 122 Cal App.3d 813, 822.

INCONSISTENCY WITH THE PLACER COUNTY GENERAL PLAN

As acknowledged in the DEIR at Appendix D2, pp. 5, %, 13, 14, 15, and 55, the RVSFP
Project 1s inconsistent with the following Placer County General Plan GoalsPolicies:
Agricultural Land Use Pohicy No. |LH.6.; Development Form and Design Policy No. 101
Streets & Highways Policy Nos. 3A7, 3 A8, and 3 A 12.; and Land Use Conﬂ:cts Pohc}f
No. 7.B.1.

The general plan has been aptly described as the “constitetion for all future developments”
withii the city or county. The propriety of virtually any local decision affecting land use and
development depends upon cunsistency with the applicable general plan. The consistency
doctrine has been described as the “linchpin of California’s land use and development laws;
it1s the principle which infuses the concept of planned growth with the force of law.”
Famifies Unafraid 1o Uphold Rural ete (“"Future "} v. Bogrd of Supervisors (1998) 62
Caf.App.@!'h 1332, 1336; Corona-Norco Unified School Disirict v City of Corona (1993) 17
Cal App.4” 985, 994. The proposed project, therefore, is valid only to the extent that it s
consistent with the County's General Plan. A project s consistent with the general plan if it
will further the objectives and policies of the general plan and not obstruct their attainment.
It must be compatible with the objectives, policies, and general land uses and programs
specified in the general plan. Future, supra, af 1336, Corona-Norco, supra at 994,

The inconsistency argument also applies to the Dry Creek/West Placer Communuty Plan
which 15 set forth in detail below.
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INCONSISTENCY WITH THE DRY CREERK/WEST PLACER COMMUNITY PLAN

As acknowledged in the DEIR at Appendix DI, pp. 4, 7,11, 12, 20, 21, 34, 43, and 44, the
RVSP project is inconsistent with the following Dry Creek'West Placer Community Plan
Goals/Policies: Land Use Policy Nos. 2, 25, and LDR Description; Flogd Control Policy
Nos. 4 and §; Natural Resources Policy No. 14, and Transportation/Circuiation (Roads &
Trails/Goal 11) Policy Nos. 6 and 2. Policy No. 6 requres a miumum nght-of-way for PFE
Road of 120 feet. Staff has expressed concern that permitiing the amendment allowing for a
PFE Road width reduction from 120 feet to 64 feet 15 inconsistent with the commumity
viston, and ehiminales an ameruty associated with the Diry Creek West Placer Community.
See Staff Report at p. 14, It should also be noted that the West Placer MAC opposes the
amendments to the LDR Description {5taff Reporr, ai p. 15) and Policies 4 and 5 (Sraff
“Report, atp.18). '

RESPONSES 7O COMMENTS

The EIR fails to adequately address the concems raised in substantive comment letters
recerved from the City of Roseville and other state and local agencies. For example, the City
of Roseviile commented on 1ts concems with fire protection scrvices and emergency
response times, See FEIR, Comment Letter 5. First, the FIR failed to provide a meaningfu!
analysis and discussion of these potential impacts. See DEIR, Section [4.1.6.2 ai pp. 14-21.
Courts have held that an agency fatled o proceed as required by law because the FIR's
discussion and analysis of a mandalory EIR topic was so cursory it clearly did not comply
with the requirements of CEQA. £l Dorado Union High School District v. City of
Flacerville (1983) 144 Cal App.3d 123, 13. The EIR simply states that the Project intends to
rely on botl the Placer County Fire Department/CDF and the City of Roseville Fire
Department for fire and emergency services, while paying impact fees 10 a program designed
to provide for the future construction of fire protection factlities in the unincorporated
southwest Placer County Region. Both agencies agree that the popualation served by this
Project would call for an urban level of service, and the Ciry of Roseville has suggested that
the RVSP area be self-sufficient for at least the first alarm assignment. The EIR’s Response
“noted™ the City's comments, and retterated that the developer will contribule impact fees
toward furure facilities. See FEIR, Response o0 Comment Letter 5, at pp. 3-37 1o 3-38. As
of the date of thus letter, we are mformed that both agencies have taken the position that the
FEIR's Responses to Comupents in this regard have noi adequately addressed this critically
important impact. :

An adeguate EIR must respond to specific suggestions for mitigating a significant
environmental impact {such as the City of Roseville's suggestion discussed above) unless

the suggested mitigation 1s facially infeasible. Los Angeles Unifted Schaol Districe v City of
Los Anpeles (1997} 58 Cal App.4” 1019, 1029.
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Adequate responses to cormuments on the Draft EIR are of particular importance when
significant environmental issues are raised in commerts submitted by experts ot by agencies,
(such as Fire Departments), with recognized specialized expertise. Santa Clarita Org. for
Planning the Environment v_County of Los Angeles {2003) 106 Cal App.4™* 715, 131, The
response must be detaifed and must provide a reasoned good faith analysis. 14 Cal Code
Regs. §15088(¢). The responses to comments mast state reasons for rejecting suggestions
and comments on major environmental tssues. Conclusory statements unsupported by
factual information are not an adequate response. fd : Cleary v County of Stanistaus (1981)
118 Lal App.3d 348. The need for a reasoned, factual response 15 particularly acute when
critical comments have becn made by other agencies or experts, Pegple v. County of Kern
(I976) 62 CalApp.3d 761, 722; Berkeley Keep Jets Over the Bay Comm. v Board of Pors
Commissioners (2001) 97 Cal App.4™ 1344, 1367,

PUBLIC FACILITIES & FINANCING PLAN AND DEVELOPMENT AGREEMENT ISSUES

The economics for development of the Frisveld property have been put on its head,
Therefore, at thus time, Fnsvold has no inlentien in participating in the non-existent benefits
of the Specific Plan, or the Finance Plan, Fnisvold’s property 1s referenced in the Finance
Plan and the DEIR as foliows:

Excerpt from DEIR, at p. 3-74: For development of the Frisvold parcel with Mediom-
Density Residential uses as proposed, County appeaval of the cancellation of the exishing
Williamson Act contract would be required as well as the adoption of the Specific Plan and
the above described amendments to the Plocer County General Plan and Dry Creek/West
FPiacer Community Plun. The Frnisvold parcel will be included in the heanng bodies’
consideration of the adopticn of the Specific Plan and above desceribed amendiments to the
Placer County General Plan and Dry Creek/West Placer Community Plan, The only other
discretionary approval that will be considered by the hearing bodies for the Frisvold parcel
i5 the following:

1. Williamson Act conlract cancellation

Excerpt from DEIR, at p. 4-19: One property owner in the Plan Area is enrolled in this
program. The Frisvolds, who own a 1 5-acre parcel (APN §23.200-057) adjacent to PFE
Road cturently under a Williamson Act contract, filed 2 Notice of Non-Renewa! with Placer
County on February 10, 2006, A request to cance] the contract was filed with Placer County
on September 11, 2007, As stated above, that request has been withdrawn because of the
adverse financial ffects payment of cancellation costs will have on the Frisvold family,
The Frisvold property is identified as K in the RVSP thus the Jast idenhified developer.
Given the financial state such future development may be at least ten years in the future,

Although Placer County asserts at various places in the Finance Plan that it is not adopting
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the Plan or PFE’s proposed calculus for requiring reimbuzsement from the owners, the
Development Agreement, at 4.2 4 and 4.2.5, states that the County can force reimbursement
of infrastructure costs from Frisvold to JTS. If Frisvold applies for entitlements without
having come to a voluntary agreement with JTS, or whoever the beneficiary is under the
Development Agreement al that time, the County will use its best efforts to defermine cost
cajculauon methodology or allocation. Such 2 gentleman’s agreement between Placer
County and PFE -- that any future application will not be processed without the calculabions
of reimbursements, and of course the necessary easement cemmutment for the RVSP, for
example along PFE Roead -- amounts to a de facio taking, since the agency demandmg the
easements and colecting the money for the benefit of PFE are one and the same.

As an allernative, 1f the intent of the Plan is to bind all owners, such owners must become
active participants in the commitments imphicit in the Plan, and participate in approvals for
all mitigation related documents.

We request that this Beard continue the heanng and recirculate the RVSP-Project EIR fot
the reasons hereip stated.

Sinccrely,

r"_,rh

ngﬂ Sjﬁ{:%i f‘
Enclos‘m‘/.

February 6, 2009 letter from Brigit 8. Bames (o Christine Turner
¢ Clients [via email]

Scott Finley, Esq., Placer County Counsel {via email]
Kevin Kemper, Esq., for Bryte/PFE Investors {via email]

Carollo'BOS Letter re EIR



Law QOffices of 2308 Garfeld Avenue

GEORGE E. PHILLIPS Carmicnael, Calilernia 95608
Telephore (916) 9741300
Telefaw [316) $72-4807

February 10, 2009

Flacer County Board of Supemsors
175 Fulweiler Avenue
Auburn, CA 95603

Re:  Riclo Vineyard Specific Plan — Response to Comment Lelier of
Brigit Barnes of February 9, 2009.

Dear Chairman Roc;khplm and Members of the Board;

At approximately 6:45 PM on Monday, February 10, we received by email a copy
of a letter from altorney Brigit Barnes, providing written comments on the Final
EIR for the Ricle Vineyards Specific Plan. We believe that this letter was
distributed to the Counly at the same time, approximately 16 hours prior 0 the
scheduled 11.00 AM hearing on this project before the Board. We appreciate
that in the short time this circumstance has allowed. there is filtle opporunity 1o
absorb the comments, or to raspond. Nevertheless, we are concerned that the
comments from Ms. Barnes misrepresent the analysis and conclusions in the
Final EIR, and suggest without merit that the document is legally flawed under
the requiremeants of the California Environmental Quality Act ("CEQA™).

In response, we wish t0 submit the following responses, to infoerm both the Board
of Supervisors and the public record prior to the hearing today. For ease of
reference, the original text of Ms, Barnes lelter is presented, with our responses
below:

Dear Respected Supervisors:

This office was very recently retamaed to assist Russ and George Carollo and the Frisvold
family in their allempts to cocrect the environmental and specific plan documentation
previously submitted which indrcates their approval and consent of the design plans for
the Riolo Vineyards Specific Plan Project, and subsidiary documents ("RVSP Project” or
“Project”™). On behalf of our clients, we hereby submit the following comments on the
Fina! Envitonmental Impact Report (“EIR™, Public Facility Financiog Flun, and
Development Agreement.

A5 get forrh in the S1aff Repon at p. 5, ewnership within the RVSP Projecr area includes
the Applicant, Bryte Gardens Associates, LTD/PFE Investors, which controls just under
2/3 of the project site, and “non-participating” properties, ingluding the Frisvold, Singh,
Lund, Park Avra, and Ellion parcels. The RVSP EIR 15 described as providing project-
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level analyses for the Applicant, and program-leved analyses for the remaining non-
participating propertics. The non-participating properties comprise more than 103 of the
entire Project area. As sueh, the EIR, by defimition, cannot be said to have fully analyzed
the true nature and extent of the Project’s impacts if it has only conducted a project-level
amalysis on 2/3 of the Project arca.

The Draft EIR does not purport (o analyze development on the designated
Program Level parcels {(which include the Frisvold parcel) at a "project” level.
The distinction between Project- and Program Level parcels for the purpose of
analysis is explained in detail in the beginning of the EIR (at Page 1-2) and
elsewhera in the document. Section 15168 of the CEGA Guidelines addresses
the use of a Program EIR for situations where there exists a "series of actions
thal can be characlerized as one large project, and are related either:

1. Geographically,

2. As logical parts in the chain of contemplated actions,

3. In connection with issuance of rules, regulations, plans, or olher generat
criteria to govern the conduct of a continuing program, or

4. As individuat activities carried out under the same authonzing statutory or
regulatory authority and having generally similar environmental effects
which can be mitigated in similar ways

The relationship of the non-pariicipating properties within the contexi of the
Specific Plan satisfies of all the above criteria, warranting the use of a Program
EIR for the Specific Plan as provided by Guidelines §15168. [n addition {o the
request for a Specific Plan, PFE Investors has submitted project applications to
the County, and thus the EIR provides a project-level analysis of this
development. The owners of the Frisveld parcel have not submitted a
development application for their property, or prepared any development plan for
review, and thus cannot be considered by the Counly for project-level review. \
This situation was explained in detail to the Frisvold group in a March 20, 2007
ietier from Michael Johnson. The single application the County has received
from the Frisvold group to date ~ Cancellation of the Willamson Act Contract -
was withdrawn by ihe Frisvolds on February ¢, 2009,

This half-hearted atrempt to identify and disclose environmental inpacts relating o the
RWVEP Projecr resulted in numercus significant or poienially significant impagis, even
after mitigation -- no less than twelve (12}, including seven (7) impacts deemed
Significant and Unavoidable (“SU1'™, requiring a Statement of Overriding
Considerations. While Frisvold doees not contest the programmaiic nature of the general
discussion of the SUks identilied, we mast point out that the Statement of Qverriding
Considerations is wholly deficient m itz review of thesc impacts and its determination
that the economic and social benefits identlied by the EIR consuliant and applicant arg
sutficient legally to adopt the EIR in its current state.

WWith the apparent 2/8 withdrawal of the Frisvolds’ request for Williamson Act
Contract Cancellation, the number of Significant and Unavoidable Impacts
identified in the EIR has been reduced by one. As described below, the County’s |
proposed Statement of Overriding Considerations adequately justifies the
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approval of the Specific Plan and related entitliements, notwithstanding these
significant and unavoidable impacts, as consistent with CEQA Guidelines
£150093, '

Compounding the problem further is the fact that the BIR leaves a consilerable amount
of analysis to future sudy and future mitigation plan development by both the Applicant
and non-partiicipants alike, as set forth in detail below. This type of deferred analysiz and
mitigation is sticcly prohibited under CEQA.

In keeping with the nature of a Program Level EIR docurment under CEQA
Guidelines §15168, the EIR recognizes that additional environmental review may
be necessary for nan-participating parcels, when specific developments plans
are prepared and submitted to the Counly as part of an application process. Itis
envisioned that this subsequent environmental review will involve an analysis of
whether the development proposal in queslion is within the assumptions of the
Specific Plan. See CEQA Guidelines §15168{c) and (d), and Page 8-2 of the
Specific Plan,

1. Tuture studics of impacis are not adequate mitigation under CEQA, As such, the
RVSP EIR impermissibly allows for Mitigation Measures 8-1b (fuiure delineation of
wethinds impacted By off-site infrastructure improvernentsy, 6-3a {future survey for
special status plant species and habitat), 6-3a (future survey for special-status vernal pook
fairy shrimp and habitat), 0-6a (future survey for he wesiern pord turtle and habitat), 6.
Ba {furure survey for special-stabus bat species and habitat), 6-Ya (future survey for
American Badger and den habilat), 6-1la (Future survey for Burrowing Owls), 6-12a
({uture survey for Nesting Raptors), 6-17a (futuve survey for Elderberry Shrubs), 6-18a
{future delineation of on-site wetlands), 7-1b (futere subsurkace westing for important
archeological or historical resources), 11 -2b {future noise analyses and measurements
according to Cowunty standards and requirements), 12-5a {prepare a future geotechnical
report for all elements of proposed development), 13-2a {prepare project-specitic
drainage report), 13-2b (evaluate downstreamn off-site drainage facilitics), 13-4b {prepare
site-specific BMP plan), and 13-2¢ (future Preliminary Endangerment {Health Risk]
Assessment per DTSC protocols), alfecting afl properties previously and currently
Farmed. See Sen Francisco Ecology Center v, ity and County of Son Fronelsco (1975)
48 Cal App 3d 584, 390390 Laurel Heights v. fegents of Uniersity of California

Supervisors (Goleta) (1988) 197 Cal App 3d 1167, 1178-7

- CEQA requires that Environmental Impact Reports determine the level of
significance of impacts to environmental resources and to identify appropriate
mitigation approaches. Requiring the development of detailed mitigation plans at
a later date, which would be subject to review and approval by other state and
federal regulatery agencies, is standard and not incansistent with CEQA
Guidelines (Section 15126 4fa][1][k])- This is not considered deferral and does
nct render the present CEQA analysis inadequate or incomplete as performance
standards are proposed within each of the appropriate mitigations.

Mitigation Measure 6-1b requires the Applicant to obtain a verified delineation of
off-site wetlands that would be impacted by infrastructure outside the boundaries
of the Specific Plan. As explained on Page 6-8 of the Draft EIR, mast of the off-

%]
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site wetlands were delineated based upon aerjal interpretation and observation
from off-site roads, since legal access to off-site private property was not
available to the consultant team . In this regard, the analysis of the EIR
represents the best available information regarding potential impacts. Ses
CEQA Guidelines §§15144 and 15151 Off-site wetland delineations cannot be
verified by the Corps absent the legal consent of the underlying property owner,
which would be obtained prior to construction of necessary public infrastructure.

Mitigaticn Measure 6-3a requires focused special status plant surveys for
Frogram-level parcels where surveys have not yet been performed. Page 5-60 of
the EIR describes that plant surveys were performed on the Frisvold parcel and
submitted to the County by the Frisvold group. This study has not been peer-
reviewed by tha County or the EIR consultant, because the Frisvolds have nol
filed an application with the County, or entered into a contract with the County for
this work to be performed.

Mitigation Measure 6-4a requires a survey for special status branchiopods,
applicable to parcels where such surveys have not been performed.

Branchiopod surveys (wet and dry season) were performed on the Applicant's
parcels, which indicated non-presence of these species. Off-sile parcels were
not surveyed, due 1o lack of legal access, and thus presence of branchiopods
was assumed, in accordance with US Fish and Wildlife Service protocols. This is
a conservative, worst-case scenario, and mitigation for impacts to branchiopod
species will be provided whether the species are present in off-site wetiand
features or not, :

Mitigation Measure 6-8a, 6-8a, 6-9a, 6-11a and 6-12a requires pre-construction
surveys for the presence of Weslern Pond Turtles, special status bat species,
American Badgers, burrowing owls, and nesting raplars, respectively. As
indicated on Page 6-19 of the EIR, none of these species were found in surveys
performed on the Applicant's parcels. We are unaware of any CEQA authority for
the proposition that a pre-construction survey requiremeant is an improper
"deferral of mitigation” where previous surveys did not locate the species in
question, and the language of the miligalion measure requires additionat
specified measures to be taken in the event that subsequent presence of the
species in question is identified. There is no deferral of mitigation. Under CEQA,
courts have been clear on this issue;

"[Flor the kinds of impacts for which mitigalion is known 10 be feasible, bul
where practical considerations prohibit devising such measures early in
the planning process, the agency can commit itself to eventually devising
measures that will satisfy specific performance criteria articulated at the
time of project approval. Where future action 10 carry a project forward is
contingent on devising means 1o satisfy such critenia, the agency should
be able to rely on its commitment as evidence that significant impacts will
in fact be mitigated.” See Defend the Bay v. City of lrving (2004) 119

Cal Appdth 1261
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Mitigation Measure 6-17 requires focused surveys for the presence of elderberry
shrubs providing potential habitat for the endangered Valley Elderberry Longhormn
Beelle, This measure is applicable to Program-leve! parcels only, as protocol
VELB surveys have already been performed on the Applicant's parcels, as
described on Page 6-15, where no suitable VELS habitat shrubs were found.
FPage 6-56 notes that a VELB survey was performed by the Frisvolds, and
summarizes this report (no suitable habitat), '

Mitigation Measure 6-18a requires Corps verification of a wetlands delineation
pricr to development on Program-level parcels, where delingations have not yet
been performed. The EIR indicates on Page 6-8 that welland delingations for the
Applicant’s parcels were verified by the Corps in 2006, As described on Page 6-
o7 of the EIR, this measure does nol apply to the Frisvold parcel, since a Corp-
verified delineaiion has been compleled by the Frisvolds., As described by the
EIRK on Page 6-57, no wetland habitat is present on the Frisveld property.

Miligation Measure 7-1b (subsurface testing for archeological resources) would
be performed only where such resources would be impacts by construction
aclivity, and then only where avoidance or protectiion through soil capping is
infeasible. See Mitigation Measure 7-1a. Until improvement plans for project
construction are prepared and approved by the Counly, it is impossible o know
whether and to what extent sensilive resources would be impacied by project
development. Mitigation Measuras 7-1a through 7-1c acddress all potential
evenlualities.

With respect 10 Mihgation Measure 11-2b, the EiR recognizes that at a singte
location along PFE Raoad, the County's thresholds for exterior noise may be
exceeded even with the construction of a standard 6-foot soundwall at the
existing grade. Mitigation Measure 11-2b simply requires the Applicant to
address this potential impact though design, and to subject the proposed dasign
to additional review by an acouslical analyst. In any event, the Counly's noise
threshold will not be exceeded, once appropriate noise attenuation features are
designed, approved, and implemented. This is described in detail on Pages 11-
30 and 11-31 of the EIR. See Lauref Heights Imgrovement Assn v. Regeénis of
the Univ. of Cal., {1988), 47 Cal.3d 378, which upheld a mitigation measure for
noise impacts that required evaluation of specific neise control technigues to
ensure compliance with noise performance standards once designed

Mitigalion Measure 12-5a requires preparation of a site-specific geotechnical
repor to address soil conditions within the Plan Area as development occurs. As
described in the EIR, a Preliminary Geotechnical Engineering Report was
prepared in 2003 for the Plan Area, which generaily describes soils conditions
present on-site. Mitigation Measure 12-5a requires County certification of the
completicn of treatment measures in instances where soils conditions warrant
this. This is a standard development condition, not a “deferral of mitigation
Courts under CEQA have concluded that an agency may rely on fulure sludies to
define how a mitigation measure will be designed and implemented. Such an
approach is appropriate, for instance, when the results of later field studies will



be used lo tailor mitigation measures to fit actual environmental conditions. See
National Parks and Conserv. Assn. v. County of Riverside, (1999), 71 Cal App.4"
1341, 13686.

Mitigation Measure 13-2a requires preparation of a subdivision-specific drainage
report, in conjunclion with submitlal of improvement plans. The EIR did not defer
mitigation but rather identified the appropriate time during the development
review process when the various mitigation measures of this project would be
implemented. The drainage characteristics of the Specific Plan as a2 whele, under
pre- and post-project conditions, are the subjecl of a comprehensive drainage

~ analysis that is summarized in the EIR. See Impacts 13-2 and 13-3 and related
discussion. As to this precise issue, the Court in Endangered Habitats League v.
County of Orange, (1995) 131 Cat. App 4" 777 offered the following:

"Endangered Habitals contends mitigation of impacts on the drainage
system is defarred because a study to determine ihe project’s effect on
existing drainage facilities is postponed. Bul the EIR states thal impacls
on hydrology and drainage are less than significant before mitigation, as
well as after it, so we cannot see how waiting for this study makes any
difference.” :

Mitigation Measure 13-4b requires the preparation of subdivision-specific BMP
plans for treatment of runoff at the improvement plan stage. This measure
recognizes that the precise nature of the appropriate BMP measures will vary,
depending upon the improvements in question and theair location. This measure
identifies a series of poiential BMP options, and sets forth a performance
standard thal must be achieved for each set of improvement plans approved by
the County. See page 13-44 of the EIR. This approach to mitigation for impacts
to runoff was specifically upheld by the Court in Endangered Habifat League v
County of Orange (2005) 131 Cal App.4th 777.

Measure 15-2¢ applies to soils within the Plan Area that were historically used for
archard andfor vineyard purposes, or as dump siles for debris. As the EIR
discloses on Page 15-12, all former dumpsites on the Applicant’s property have
been identified and all debris and contaminated material has been removed and
properly disposed, With respect to former orchard and vineyard areas on the
Applicant’s parcels proposed for residential development, a protocol-leve!
analysis to determine the presence of residual pesticides was performed in 2007,
These studies indicated a slightly elevaled level of pesticide coniamination,
which the EIR identified as having a low potenlial for human health risk. Prior to
grading, Mitigation Measure 15-2¢ requires completion of a Preliminary
Endangerment Assessment in accordance with Department of Toxics
Substances Control to evaluate human health risk associated with this condilion,
and identifies that the DTSC may impose additional project-specific requirements
as appropriate. This satisfies CEQA requirements for effective mitigation. See
Sacramento Ofd City Assn v. City Councif, (1991}, 229 Cal.App.3d 1021
{uphelding the future preparation of a transporiation mitigation plan as adequale
mitigation where commitment to achieving mitigation goals was evident).
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2. Mitigation requiring future plan development is alse insufficiznt under CEQA
As such, the RVSP EIR impermissibly allows for Mitigation Measures 6-1a {funre
preparation of jurisdictional wetland mitigation implementation and moniroring plan}, 6-
fa (funire preparation of mitigation and moniloring plan fer western pond tertie and
habitar), 6-8a (future preparation of mitigation plan lor spectal-status bat species and
babita), 6-9a (future preparation of mitigatien plan for American Badecr and den
habitat), 6-10a (futuee preparation of mitigation plan for Swainson's Hawk foraging
habitat}, 6-175 {fulure preparation of mitigation plan for Elderberry Shrubs), 7-ic {future
preparation and adoption of a dada recovery plan for important argheclogical or historical
resources), 7-3a (furure preparation of plan 1o manage and salvage palcontologizal
resources), 12-3d (future preparation of stormwater poliution prevention plan}, snd 9-1a
(future preparation of construction wraffic management plan). In San Joaguin Raptor
Roscwe Cemter v, Cornny of Merced (2007 149 Cal App dth 643, 670, the court held that
simply requiring a project applicant to oblain a management plan and then comply with
the recommendations in the management plan was an improper deferral of mitigation.
Sce alse Endangered Habitars Leapue, Inc_ v County of Grawpe (20030 131 Cul App 4th
777, 793 Fuhure preparation of a mitigation plan is not atlowed. Al this ume, without
adequate description, the County cannot evaluate the adequacy of the propesed mitization
or fee program. San Francisco Ecology Cenrer v Gty and County of San Francisco

(1975) 48 Cal App.3d 584, 500391,

Refer to Responses above regarding alleged deferral of mitigation  As indicated
above, the EIR is consistent with CEQA requirements for adequale and
enforceable mitigation

3. Requiring future identification of and participation in olf-site mitigation violates
CEQA sinue appropridte sites have not been tdentihed, much less evaluated. As such, the
EIR impermissibly allows for Midgation Measures 6-44 (participalion in a bank or non-
bank location for off-site mitigation of Special Status Branchiopods), 6-1a (purchase of
mutigation credits for olf-site mitigation of Swainson’s Hawk foraging hubitat), 6-11a
{purchase of mitigation credits for off-site Burrowing Owl habitat), and 6-1 Th (purchase
ol matigation credits for off-site mitigation of lderberry Shrubs). See Lawrel Heighes v
Regents of Universing of California (Taurel Heights) (T988y 47 Cal 3d 376, 400-453;
Citizens of Gofeta Valley v. Board of Supervisors (Goleta) (1988) 197 Cal App 3d 167,
117870

Participation in mitigation banks {0 address impacts o protected habitat
resources and species is well acknowledged as proper mitigation under CEQA.,
Under CEQA Guidelines §15370(g), mitigation includes “compensating for the
impact by replacing or providing substitule resources or gnvironments.” Placer
County has adopted such measures in the Placer Vineyards and Regiona]
University EIRs, and in many others. The Laurel Heights decision cited by Ms.
Barnes addresses the development of a research facility at a University of
California campus, does nol involve species issues, and in no way stands for the
proposition that participation is mitigation bank is inadeqguate mitigation under
CEQA. The Goleta decision addresses analysis of alternatives, and like Laure/
Hesghts, does not address species issues or the use of mitigation banks for
CEQA purposes.

4. Mitigation requiring future acquisinon and maintenance of easements from non
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participants is impermissibly speculative under CEQA. In this case, the Board must
understand the pature of the threc-headed hydrea it is considering. The ELR relies on
mitigation, sometinies unidentified, which requires obtaming sascments from the non-
participating owners. However, the Applicant has no power to compel such easements.
The only parly with such power is Placer County, through its power of eminent domain
Yet Placer County eschews direct participation in enforcement of any of the abligations
which must come {rom the non-participating owners [see Development Agreement, {28,
3.17. For exainple, Mingation Measure MM 13-4c requires that vegetation be
established and maintained {or cffective perfonmance of impervious surface storm
drainage Besi Managemeni Practices. Maintenance of BMP facilities is required 0 be
provided by the project owner for cach future construction project within the Specific
Plan area. Final maps are required 10 show casements w be created and offered lor
dedication to the County for mainienance and access w these facilities. Becoause the
starmwater pollution prevention and sike-specific BMP plans have yet to be develaped for
the Project Applicant’s portion of the development, it s possible that dasements may be
requared from non-participating owners within the Specific Plan area. The Applicant
cunnof provide any assurance o guarantee that they will be suceessful in acquiring these
sasements. In Supdstrom v Conate of Mendocino (19883 202 Cal App 34 296, the
appelle court concluded that because the success of mitigation wus uncertain, the
vounty could not have reasenably determined that significant eftects would not oceur.
This deferral of cnvironmental assessmaent unki] afier project appreval vielated CLOQA s
pelicy that mpacts must be idennhicd belore project momentum reduces or eliminates the
agency’s Nexibility to subsequently change its course of action.

Ms. Barnes comment letier faits to indicate any specific instance in which
mitigation measures in the EIR require the acquisition of egasements fram non-
participating property owners. Roadway sections identified in the Specific Plan
are consistent with the provisions of the Dry Creek West Placer Communily Plan,
with the exception of PFE Road, where County Staff supports a reduction in the
width of the center median from 20 feel to six feet. This revision will have a
positive effect on the right-of-way dedication requirements of property owners
within the Specific Plan, including the Frisvold Group. The Frisvold group should
also understand that dedication of right-of-way is not a "mitigation measure” for
the benefit of other property owners, but rather an obligation of development, As
with the Applicant, the Frisvolds will be required to grant nght-of-way along FFE
Road and construct lane improvements, as both the Community Flan and
Specific Plan similarly identify.

With respecl to maintenance of BMP, the commenter is correct that easements
must be shown on the Final Map, but the Final Map in question is the map
governing the Apphcant's property. Maintenance of drainage facilities on the
Applicant’s property will not require the Frisvold group to grant an easement on
their propernty. Reference to the analysis in the EIR reveals that drainage from
the vast majority of the site drains to the north, to Dry Creek. The High Density
Residential parcel in the southwest comer of the site, along with a portion of the
Frisvold property, drains to the south through an existing culvert. The Applicant’s
property may accept drainage from the Frisvold property — it1s not the other way
around. See EIR Page 13-7 and Figure 13-4, which depicis drainage under post-
project conditions.
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5. The commitment te pay fees without any evidence (hat the mirigation will acrually
ocour is hkewise inadequate. The RVSP Project EIR impermissibly allows for this type
of mitigation. For exmmnple. the DETR states at p, 9-48, that the "Applicant proposes
make a fair share payment, together with similar fair share payments from other projects,
toward constructtng the following improvement.™ No additional information is providad.
See Save our Peninsula Comumintee v. Monterey County Board af Supervisors (20611) 87
Cal App 4tk 291410, citing Kings Counn: Farm Burean v Croy of Hunford (19905 221
Cal App 3d 692, 728 In dnderson First Coalivion v. City of Andersan (2003) 130

Ceal App.Atn 1173, the Court of Appeal held that bare recitation that a project would pay
“fair share” fees towards highway improvements was too speculative 1o be deemed an
adequale ungation measure. 1d., at pp. 11931194,

The item referenced by the comment is the improvement of the intersection of
Walerga Road and Baseline Road, to add a secend left furn lane east- and west-
bound. Canirary to the comment, however, the EIR does not conclude Lhat
payment of & fair of the cost of this improvement is “adequate mitigation.”
Instead, the EIR recognizes that notwithstanding the contributions from Specific
Plan developers toward this improvement, impacis would be significant and
unaveidable until this improvement is constructed. As indicaled by the EIR,
contribution of a fair share would take place through participation in adopted fee
programs. :

The Court of Appeal ruled that o be sufficient undcr CEQA, a “fair share”™ miigation fee
measure must {1) specity the actual dellar amount based on current or projected
construction costs; (2] speci{y the improvemens projects for which the fair share will be
used; (3} if the fair share conlnibution 15 a percentage of casts which are nod vet known,
then specify the percentage of costs; and (4) make the fees part of 2 reasonable
enforceable plan or program which is suflieienty tied to acnial matigation of traftic
impacts at issue. There is no evidence in the RVSP Project EIR of the amount of money
represenicd by “fair share,” no evidence as to how the “fair share™ will be calculated, ne
evidence that the winount of “fair share”™ funding will be adeyuate to construct the
infrastructure which comprises the mitigation measures, and no evidence thal any other
party or entily will contribule anounts wwards their unspecified “far shares™ which are
sufficient w construct the infrastructure which comprises the mitigation mueasures.

The Dry Creek CIP Program identifies the construction cost estimate for each
roadway improvement funded through the program, and estabtlishes fair share
contribution on a per-unit basis. This satisfies the legal requiremenis specified
above. Participation by the project in applicable fee programs is required not
only as an identified Mitigation Measure, but also as s a provision of the
Development Agreement, Participation in an established Capital Improvement
Program is adequate as mitigalion under CEQA The Save our Peninsufa
Committee decision cited by Ms. Barnes makes this abundantly clear. See also
Napa Cilizens for Honest Gov't v. Napa County Bd. of Supervisors (2001) 91
Cal.App.4™ 342.

Therefore. the following mitigation measures are also inadeguate under CEQA: MM 5-4a
{payment of fair share fee to compensation/relocalion assistance associated with Waut
Avenue improvements), 5-6a (payment of fair share fee 1o compensation/relocagion
assistance on program-level parcelsy, B-2a (payiment of in lien foe for construction of
Walerga Road {rontage improvements), 9-2b (payment of fair share foe w widen Walerea
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Road from the Bry Creek Bridge to Baseline Road), 9-3a (pavment of (air share fee to
widen imterseetons of Locust Road and Baseline Road, Watt Avenue and Baseline Road,
and Walerga Road and Baseline Road), %-3b (pavment of fair share foe 1o widen
mtersections of Watt Avenoe and PFE Roed, and Walerga Road and PFE Road), 9-8a
{paymient of fair share fee to widen SR 85 from Bloe Oaks Boulevard 1o SR 65), 9-%a
{payment of fair share fee 10 construct an interchange o replace rhe SR 70/9% and Riego
Road mtersection), 9-1 la {payment of fair share fce 1o widen the intersections of Locust
Road and Baseline Road, and Walerpa Road and Baseline Road}, 9-11b (payment of fair
share fee w widen the intersections of Wart Avenue and PFE Road, and Walerza Road
and PFE Road), 9-16a {(payment of fair share fee 10 widen SR 63 o six lanes from Blue
Caks Boulevard to 1-30), %-17a {pavment of {air sharc fee w0 construet an jnierchange at
the intersection of SR 70:%% with Riggo Road), 2- 1% (paviment of fair share fee o widen
PFE Road to four lanes from Wan Avenue o Walorga Road), and 9-20a (pavment of fair
share fee 1 widen the interszction of Walerga Road and PFE Road, signalizing the
intersection of Couk Rialo Road and PFE Road, and signalizing the intersection of “East™
Road and PFE Road}, None of these *fair share” requirements mect the specific
informational standard discussed above in dnderson, supra.
See Responses above regarding CIP participation as conslituting adequale
mitigation for CEQA purposes. With respect to significant impacts on SR-85, the
project will make a fair share contribution through payment of SPRTA fees,
though the EIR recognizes that impacts would be significant and unavoidable
until additional lane facilities are completed. The EIR further describes that
widening of I-80 from Walt Avenue 1o Riverside Avenue is not identified as an
etement of any adopted fee program, and that improvements to add lanes may
not be feasible. As aresult, impacts are regarded as significant and
unavoidable, due to the fact that the project would add trips to a facility operating
at a substandard level of service, See, for example, Page $-53 of the EIR.

Furithermore, we have not located any “nexus”™ or “rough proportionality™ study
completed pursuant o the constilutional pringiples established by MollanDolin, and thus
any fair share conteibution would be secured under the terms of the Development
Agrcement. The propused Development Agreement is specific only as o three (3) of the
above-relerenced transportation improvements, in that it sets forih an aciual per-unit fee
to be paid. However, the EIR must set out in detadd how the imposition of fees will assure
that the traffic mitigation will result, which it does not, and therefore it violates CRQA
Kings Cownty Farm Burean v, Ciry of Flamfurd (1990 221 Col App 3d 692, 727 Save
Gur Peninala Comminee v Monerey Counry Board of Supervisors (2001 §7

Cal App 4ht 99 140,

See Comments above regarding payment of CIP feas as mitigation. As pertains
o adopted fee programs, the required nexus has been demonstrated according
to the requirements of AB 1600. The EIR does not claim that payment of CIP
fees by the Riolo Vineyard Specific Plan alone will result in the construction of all
the improvements in the CIP, and recognizes that in some cases, impacis would
be significant and unavoidable in the short term until improvements are
completed by the County.

The faibure to provide enough information te permit informed decision-making 15 {atat,

When the informatianal requirements of CEQA are not complied with, an agency has
failed to procecd in a manner required by law. Save Onr Perinsula Committee v,
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Monterev Counry Board of Supervisors (20003 87 Cal App dih 9% 118 Because so much
of the mndtigation relied upen remainsg to be fleshed out, the BIR should be redrafied and
recirculated when all minigahon plans are completed. Otherwise, the EIR violates CEQA
by scgmenting this project inte stages of approval. CEQA Grudelines Secrion 13003¢h),
Bozung v LAFCO(1973) 13 Cal 3d 263, 283..

See Responses above,
FINDINGS/STATEMENT OF OVERRIDING CONSIDERATIONS

ln general, the ER supports the conclusion that -- given the acknowledged number of
Significant and Unavoidable impacts which would reguite a Statement of Overriding
Conaideration --"ts Specilic Plan benefits no one except the PFE Developer Investors,
te the detriment of the environmental impacts for the region at large and other property
owners contamed within the Specific Plan area, including the risvold property owners.
Az acknowledged inthe DEIR at pp. 29 through 2-6 and Table 2-2 (pp. 2-8 through 2
40}, the RVSP Project will have the following Potenially Significant and/or Significant
and Unavoidable [mpacts:

Permanent Joss of Farmland (SUI)

Willlamsen Act Contract cancellanion (SUT

(General and Community Plan inconsistencies

Visual impacts

Traffic

Transiu

Shoert-term criteria Air Pellutant emissions

AQ impacts, PAM10, RG and NOX short-term and long-1erm (SLT)
Inconsisteney with Placer County Air Quality Atiamunent Plan (SU)
Greenhouse Gas coniributions w global warming (5UT)

Shori-term noise (SU()

Transportation noise (SUT)

Cumulative SUls inciude: loss of Fanmland, vegetaion and wiidlife habiat,
change in landscape character (Tual 1o urban). ambient night sky illumination,
unacceptable LOS along six (0) roadway seginents and/or intersections, reglonal
criteria polhuant cmissions, noise and Gooding due w imerease in surface
drainage,

YWV Y YWY VYWY YYNYYYVYY

CEQA does not impose a numerical limit for the number of significant and
unavoidable impacts that can result from an approved project, provided that the
appropriale findings are made in the context of a Statement of Overriding
Considerations. By way of comparison, the Flacer Vineyards Specific Plan EIR
identified B7 significant and unavoidable impacts. For Regional University. 56
sighificant and unavoidable impacts were identified. As described akove, the
Frisvold group has eliminated the potential for the significant and unavoidable
impact associated with cancellation of the Williamson Act Contract, which was
addressed in the EIR at their imitial request.

As set Forth above, the RVSEP Project will cause a substantial number of significant
inpacts, not the lesst of which is long-1enm air quality impacts. The RVED Project 1s
tocared within the Sacramento Federal Nonatainment arca, which has been designated ag
being in nonstrainment of the stale ozone standards and serigus nonattainunent of the
federal 8-hour gzone standard. Maximum concentrations in excess of the California
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ambient standurds for PM 10 have also been recorded at both the North Highlands and
Rosevills monitoring stations, DEIR, at p, 10-5. The EIR acknowledges that the RV5P
Project is inconsistent with the Placer County Air Quality Attatnment Plan. Impace 10-6,
DEIR atp. 10-23.

These irmmpacts are acknowledged in the EIR and subjeci to a proposed
Statement of Overriding Considerations. Inconsistency with the Placer County
AQAP is conciuded on the basis of exceadence of daily emissions thresholds,
even after the application of all feasible mitigation. The comment does not
dispute that conclusion.

Furthermore, the DEIR lails to analyze the indirect health effects from air pollution as
reguired under Bukersfield Cibzens for Local Conwrol v, Ciry of Bakersfield (2004) 124
Cal Appdt 1184, 1219,

The Comment does not describe the nature of an indirect health effect, for which
analysis has not been performed. The health effects of criteria pollutant
emissions are described generally in the EIR at Pages 10-2 through 10-6. The
Comrnent does not allege that development within the Specific Pian will have a
greater or different effect on human heallh than would occur as a resutt of
residential development in general.

When an agency such as Placer County approves a project with significant environmental
effects that will newher be aveided ner substantially lessened, 11 must adopt a Sratcment
of Overrides. 14 Cal Code Regs §13043. The agency must set forth the reasons for ns
action based on the Final ETR and other infommation in the record. And it i3 in this context
that the EIR is completely deficient. The explanations for the Overnides to be tound at pp.
124-126 of the Findings Reselution are generic statements that the RY S encowrages
distinctive siiractive communities, offers housing choices and opportunities, provides for
compact development, supports a varicly of ransportation choices, facilitates
construction of new public facilines, and capitabizes an exisung infrastructure
investments.

The depth of detail in the proposed Statement of Overriding Considerzations is
adequate for CEQA purposes, in that the reasoning behind gach and every
project benefit is described for the benefit of the decisionmakers and the public
alike. Section 15093 of the CEQA Guidelines does not require that the
Staternent of Cverriding Considerations be supported only by the ceontent of the
EIR, but rather "by substantial evidence in the record.” This includes the Specific
Plan, the Development Agreement, the Finance Pian, and the EIR, among other
sources of public information. Nevertheless, the EIR contains ample
documentation of the cbjectives and benefits of the project. It is also cbserved
thal each of the benefits of the Project identified in the Statement of Overriding
Consideration independently serve as sufficient justification for approval of the
Project, notwithstanding its significant and unavoidakle impacts. The fact thal
the Commenler may question certain benefits of the Project, or place a different
value upon them {han the County, does not invalidate the Statement of
Overriding Considerations from a legal perspeciive. See Towards Responsibility
in Planning v. City Councif (1988) 200 Cal App.3d 671,
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A review of the Population, Linployment and Housing analysis provides no discussion
with respect to the particwlar benefits of the Project that would justify a proposed override
-based on housing opportunities. See DEIR, at Chapter 5.

The Specific Plan will provide 933 residential units in Placer County, ten percent
of which would be designated as affordable housing per County requirements.
See Page 3-8 of the Specific Plan, This basis aspect of the Project is described
throughout the EIR. and particularly in Chapter 3.

While RVSF may 1 fact provide services which can be secn as moving in these laudable
dirgctions, such a generic statement 15 not sufficient, See Sierra Club v. Contra Costa |
County {19923 10 Cal App.dth 1212, 1223 [statement of overriding considerations
should be treated like findings and must be supported by substantial evidence in the
record]. Since many of the goals (Tor example, facilitate construction of new public
facifities. et} depend on fee programs which the EIR acknowledges have not been
developed at this nme, such basis for the statement cannot logically be supparted by this
record. [t a sitwation where the record is flooded with plans to identify mitigation and
lzes to pay {or the mitigation in the furire, the record cannar support [actual premises that
would underlie this Board's determination (hat the Project’s benefits outweigh i
admitted adverse impacts,

The infrastructure construction obligations of the Specific Plan are weli-defined in
the EIR, as well as in the Development Agreement and the Finance FPlan. In
many cases, public infrastructure will be constructed by the Applicant that will
provide a substantial benefit to the property of others, including the Frisvold
property, by facilitating development potential. Many of the benefitting
properties, both inside and outside of the Specific Plan, would not be able to
develop as envisioned under the Community Plan unless and until the Applicant
constructs a sewer Iift station and force main, roadway facilities, and drainage
improvernenis. The Applicant will construct an extensive recreational trail
corridor along Dry Creek. These benefits and others are clearly identified in the
proposed Statement of Qverriding Considerations.

Although an ageney’s policy judgment will be given credence by 4 reviewing coun, the
types of reasons for upheolding a Stalement of Overrides is nol present here, largely
becuuse the design and funding of such mitigation measures 15 tertative at the time of this
consideration. For example, Slatements of Overrides have survived judicial scrutiny
whers the record showed implementation of cconomic development overrode rezoning
several industrial sites; or concerrent implementation of 4 redevclopment plan supporied
demolition of a historic stntcture; ot application of already existing growth management
policies. Placer County cannot make such {indings here.

See Responses above regarding the adequacy of the proposed Statement of
Overriding Considerations.

Alhough a Statement of Overriding Considerations represents an agency's policy
judgment, a statenent 18 tegally madequate if 1t does not accurately refect the significant
impacts disclosed by the EIR, and mischaracterizes the relative benefits of the project,
Woodward Park Homeowners Ass'n v, City of Fresno (2007) 150 Cal.App 4th 683, 717
None of the benefits relied upon in the Statement are presently available, and will only be
derived in the future it all the property identified in the RVSP is developed in accondance
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with the plan and pays its “tair shara™.

The significant and unavoidable impacts of the Project are clearly defined as part
of the Statement of Overriding Considerations set forth in the proposed Findings.
The Commenter is correct — the benefits of the Specific Plan wilt only be realized
upon development of the project. The opposite scenario is analyzed in the EIR
as well, as the No Project Alternative. This is particulariy true as it relates to non-
participating property owners, whao are expected to rely upon the Applicant to
fund and construct substantial infrastruciure necessary to serve all development
within the Specific Plan. As identified in the Finance Plan and the Development
Agreement, the Applicant is not requesting {(and the County is not reguiring) non-
participating owners to fund their fair share of costs prior to development
approval on ther respective parcels

According to the Finance Plan and Bevelopment Agreement, the County asscrts that o -
will not enforce the demands for reimburscment of land coptribution against the non-
participating owners, much less the other parties whese participation is needed. Thus, the
basis for the Overrides -- the social and cconomic benefis - are aot supported by the
overall recerd.

The benefits associated with development of the Applicant’s parcels will cccur
regardiess of whether non-participating property owners develop their parcels as
well. It s recognized that full attainment of the benefits of the Specific Plan
requires full development as envisioned.

Based on the foregoing, the Board ¢learly cannot make a decision finally certifving the
Environmental Impact Report for ihig Project, but should continue this matter until
recireulation and adequate public and ageney review requirermnents have been made.

We urge the Board of Supervisors o consider and take action upon the
requested approvals for the Riclo Vineyard Project at the February 10 public
hearing. As detailed in the Findings and in the Final EIR, ample public
opportunity for comment and participation in the administrative process has been
provided in accordance with CEQA requirements. The Commenter did not
participate in this process, and glected to submit a comment letter to the County
approximately 16 hours prior to the designated time of hearing.

ADDITIONAL/NEW INFORMATION REQUIRING RECIRCULATION

On November 25, 2008, the Bourd of Supervisors authorized a Contract Amendment to
the Planning Services Agrcement with Hausrath Economics Group tor the preparation of
an addibonal Fiscal Analvsis for the RVSP Projet, to respond to comments and 1o assist
inn the preparation of an wrban services plan for ihe Project. This Board is being asked 10
accepl the Urban Services Plan prepared for this Project. Staff Report, at p, 1. The Staff
Report states that the Urban Services Plan has been provided to the Board for review amd
consideration. Statf Report at p. 20. li dogs not appear that this additional study has been
provided for public review — even though itdirectly relates and supposcdly responds o
comments raised regarding impacts [1om the RYSP Project As such, the new infurmation
must be included in the EIR, and the EIR recireulated in accordance with CEQA
Guideline § 13038.5(a). CEQA Guideline § 13088 5{a) reguires a lead agency Lo
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recireulate an ER when significant new information 18 added to the EIR after public
nouce is given of the availability of the draft CIR for public review under CEQA
Guideline §15087, but before certification. As used in this section, the term
“information” can include ehanges in the project or environmental setting, as well as
additiona] data or oher information. See also Public Resources Code $21092 4 Laure!
Heights Improvement Association v. Regents of University of California ¢]993; 6 Cal. dth
{112 The purpese of recirculation is to give the public and other agencies an opportunity
to evaluate the new data and the validity of conclusions drawn from i, Save oar
Perinsule Comm. v Monterey Cowrniy Board gf Supervizors (2001} 87 Cal App 4th 83,
131 Sutrer Sensible Planning fnc. v. Board of Supervisors (1981 122 Cal App 3 813,
&22

Under CEQA Guidelines §15088.5, new information added to an EIR 5 not
"significant” unless the E'R is changed in a way that deprives the public of a
meaningful opportunity to comment upon a substantial adverse envirenmental
effect of the project or a feasible way to-mitigate or avoid such an effect
{including a feasible project allernative) that the project's proponents have
declined to implement. The Riolo Vineyard Urban Services Plan does not
contain any information thal relates to a substantial adverse environmental effect
of the project. The completion of this document and its release, do nof create a
need to recirculate the EIR for additional public review. Apart from raising this as
a tegal issue, the Commenter does not suggest otherwise.

INCONSISTENCY WITH THE PLACER COUNTY GENERAL PLAN

As acknowledged in the DEIR at Appendix 132, pp. 5,9, 13, 14, 15, and 33, the RVSP
Project is inconsistent with the following Placer County General Plan Goals/Policies,
Agriculural Land Use Pelicy Ne. 1.H.6.; Development Form and Design Policy Ivo.
101, Streets & Highways Policy Nos, 3A T, 3 AR and 3.A. 12, and Land Use
Conflicts Folicy No, 7.B.I.

This Comment accuratety summarizes the conclusions of Appehdix B-2 of the
EIR, but omits all other relevant information presented in the EIR. The Placer
County General Plan designates the Riolo Vineyard Specific Plan area as a pari
of the Dry Creek/West Placer Community Plan. No change to the General Plan
land uge designations are proposed for the project site. The General Plan policy
amendments also have been proposed and approved by the Board of
Supervisors for the Placer Vineyards Specific Plan andfer Regional University
Specific Plan projects and address maodifications to General Plan policy language
that are necessary {o allow the County to process and approve a Specific Flan.
The amendments address a number of issues, including land use buffers
between urban land uses and existing agricullural lands, Level of Service (LOS)
standards for specific plans, and references to project-specific design guidelines.
With the approval of the requested policy amendments to the Placer County
General Plan (as have already been approved for the Placer Vineyards and
Regional University Specific Plans), the proposed Riolo Vineyard Specific Plan
will be consislent with the General Plan.

The general plan has been aptly described as the “censtitunion for all furure
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developments™ within the city or county. The propriety of virtatly any local decision

alfecting land use and devetopmient depends upon consistency with the applicable general

plan. The consistency docirine has been described as the “linchpin of California’s [and

use and development Laws; 1t is the principle which infuses the concept of planned growth

with the force of taw.” Famifiex Unafraid to Uphold Rural edc. (“Future '} v. Board of
Supervisors (1998} 62 Cal App 4th 1332, 1336, Corona-Norco Unified School Diswrict v.
Ciry of Corona (1993} 17 Cal App.di 983, 994 The proposed project, therelore, is valid
only to the extent that 1t 15 consistent with the County 's General Plan. A project is
consistent with the general plan if it will further the objectives and policies of the general

plan and not abstruct their attainment. [t must be compatible with the objectives, policies,

and general land uses and programs specified in the general plan. Fature, supra, at 1330,
Corona-Norco, supra, at 994,

See Responses above.
INCONSISTENCY WITH THE DRY CREEK WEST PLACLR COMMUNITY PLAN

As acknowledged in the DETR at Appendix DI, pp. 4, 7, 11,12, 20, 21, 34,43 and 44,
the RVST project is inconsistent with the following Dry Creek/West Placer Communily
Plan Goals/Pohcies: Land Use Policy Nos. 2, 25, and LDR Descripuon; Fiood Contral
Policy Nos. 4 and 5; Natural Resources Policy No. 14, and TransportationsCirculation
(Rouads & Trails/Goal 117 Policy Nos. 6 and 9. Policy No, 6 reqiires a mimimum right-of-
way for ')l Road of 120 fect. Staff has expressed concern that permutiing the
atmendment allowing for a PFE Road width reducton from 120 foet 10 64 feet i3
inconsistent with the conumunily vision, and eliminates an amenily associatzd with the
Dry Creck West Placer Community.

The proposed amendments to the Community Plan include policy amendments
that allow for the approval of a Specific Plan, similar to the General Plan
amendments. These include the need for agricultural land use buffers and Level
of Service standards for roadways. The County has previously approved these
amendments in conjunction with the Placer Vineyards and/or Regional University
Specific Plans, The EIR makes this clear, on page 4-35. A number of
Community Plan amendments are unigue to the Riolo Vineyard Specific Plan.
The project specific amendments include one amendment relating {o the right-of-
way for PFE Road and ¢ne addressing the minimum lol sizes permitled,. and four
amendments pertaining 1o development in the fioodplain.

Community Plan Poticy 6 requires a minimurm right-of-way for PFE Road of 120
feet. The Applicant has requested an amendment 1o that policy to permit a
Specific Plan project to develop alternative slandards. In ihis case, the proposed
amendment reflects two changes to the road cross-section that require the
amendment. First, the Community Pian envisioned that PFE Road would include
a 20-foot-wide landscaped median. The RVSP proposes a six-fool paved
median as an alternative. County staff is in support of this propesed amendment,
for the reasons givert in the Board's Staff Report,

See Staft Reportarp. 14 Tt should alse be noted that the West Placer MAC opposes the
amendments Lo the LDR Description (Stafl Report, at p. 13) and Policies 4 and 3 (Staff
Report, at p.LE)
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The recommendations of the Dry Creek MAC concerning the Project are detailed
in the Staff Report to the Board, and were previously described to the Planning
Commission. On December 18, 2008, the Planning Commission recommended
approval of the Project by a 4-2 vote. It should be noted that the MAC did not
draw any conclusions regarding the adequacy of the EIR as an informational
document,

RESPONSES TO COMMENTS

The EIR fails (o adequately address the concerns raised in substantive comment letters
received from the City of Roseville and other state and local agencics. For example, the
City of Rosevitle commented on its concems with fwe proteciion services and emetgency
response times. Sce FEIR, Comment Letter 5, First, the LR failed to provide a
mcaningfui analysis and discussion of these potential impacts. See DEIR, Section
14.162atpp 14-2] '

The Comments of the Cily of Roseville on the Draft EIR are addressed in the Final EIR.
Without additional information from the Commenter as to how the Responses to
Comments are not “rneaningful.” further response is impossible.

Courts have held that an agency fuiled o procecd as required by law becauye the L1Rs
discussion and analysis of a mandatory FIR wopic was so cursory it clearly did not
comply with the requirements of CEQA. El Dorado Union High School District v, City of
Placerville (19833 144 Cal App.3d 123, 13 The LIK simply states that the Project intends
to rely on both the Plaver County Fire DepartmentiCHOF and the City of Rosewille Fire
Drepartment tor fire and emergency services, wlule paying itmpact tees 10 a program
designed w provide for the fumure consiruction of fire protection facilities in the
untincorporated southwast Plager County Kegion. Both agencies agree that the pupulation
served by this Project would call for an urban level of service, and the City of Roseville
has suggested thay the RYSP arca be self-sufficient (or at least the first alarm assighment.
The EIR’s Response “noted” the Ciey's comments, and reiterated that the developer will
contribute impact fees toward future facilities. See FEIR. Response to Comment Letier 5,
at pp. 3-37 1o 3-3%. As ol the date of this letter, we are informed hat both agencics have
1aken (he position that the FEIR s Responses to Communents in this regard have not
adeqguarely addressed this critically important impact,

As identified in the Staff Report, Mitigation Measure 14-1b has been changed o
reflect the additicnal language added by the City of Rosaville in their comments.
This is alsc addressed in the Development Agreement. Al Roseville's request,
ihe Placer County Fire Department is attending meetings with Roseville's fire
district to discuss mutual aid. We assume that if the City of Roseville were
dissatisfied with the responses to their issues taken by the County,
representatives of the City would comment directly,

An adequate EIR must respond to specific suggestions for mitigating a significant
environmenta) impact (such as the City of Roseville's suggestion discussed above) unless
the suggested mitigation is facially infeasible. Los Angeles Unified School District v.
City of Los Angcles (1997) 38 Cal App.4th 1019, 1029,

Adequate responses to conunents on the Draft ER are of particular ituportance when
significant environmental issues are raised tn comments submitied by experts or by



agencies, (such as Fire Depariments), with recognized specialized expertise, Santa Clarit
Org. for Planning the Environment v. County of Los Angeles (2003) 106 Cal App.4th
713, 131, The response inust be detiled and must provide a reasoned good faith analysis.
14 Cal. Code Regs. § [5088(c). The responses to comments must state reasons for
rejecting suggestions and comments on major environmental issues. Conclusory
statements unsupported by fuctual information are not an adequate response. 1d.; Cleary
¥ County ofSwuanislaus (19813 118 Cal App.3d 348, The need for a reasoned, facwal -
response is particularly acute when critical comiments hav e been made by other agencies
or experts. People v County of Kern (1976} 62 Cal App 3d 761, 722, Berkeley Keep Jots
Over the Bay Conua. v. Board of Port Commissioners (2001 91 Cab. App.dth 1344, -
1367,

See Responses above.

FUBLIC FACILITIES & FENANCING PLAN AND DEVELOPMENT AGREEMENT
I55UES .

The economics for development of the Frisvold property have been put on its head.
Therefore, atthis time, Frisvold has no intention in participating in the non-cxistent
beznefits of the Specific Plan, or the Finance Plan Frisvold's preperty is referenced in the
Finance Plan and the DEIR as follows.

Lxcerpt from DELR, at p. 3-74: For development of the Frisveld parcel with Mzdium-
D¢nsity Residennal uses as proposed, County approval of the cancellation of the existing
Willismson Act contract would be required as well as the adoption of the Specific Plan
and the above described amendments to the Placer County General Plan and Dry

Creek. West Placer Community Plan. The Frisvold parcel will be ineluded in the hearing
bodies” consideration of the adoption of the Specific Plan and above described
wmendments to the Placer County General Plan and Drey Creck ™West Plucer Commiunity
Plan. The only wther discretionary approval that will be considered by the hearing bodies
for the Frisvold parcel is the following:

1, Williamson Act conirag! cancellation

Exccrpt from DEIR, at p. 4-19: One property owner in the Plan Area is enrolled i this
program. The Frisvolds, who own a [3-acre parcel {APN 023-200-057) adjacent to PFC
Road currently under a Williamseon Act contrace, filed a Natce of Non-Renewal with
Plucer County on Febraary 10, 2006, A request to cancel the contract was filed with
Placer County on September 11, 2007,

As stated above, that requast has been withdrawn because of the adverse financial effects
pavment of cancellation costs will'have on the Frisvold family. The Frisvold property is
identified as K in the VSP thas the last identifted developer. Given the (inuncial state
such future development inay be at least ten years i the future.

The above comments do not address the adequacy of the EIR under the
requirements of CEQA. Neverthealess, il should be stated that the EIR contains a
substantial amount of specific information regarding conditions on the Frisvold
parcel, which was included at their request and their insistence, See, e g, Letter
from Marcus Lo Duca dated June 25, 2007. This is the case notwithstanding the
fact that the Frisvold group has not submitted a development application, or
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enltered into an agreement with the County to process the technical studies they
have submitted. In January 2008, URS Corporation presented the County and
the Applicant with a revised scope of wark, which included approximately $3,500
to include the Frisvold studies in the EIR. This amount has been paid by the
Apphcant to the County.

Although Placer County asserts at various places in the Finznce Plan that it is not
adopting the Plan or PFE's proposed calculus for requiring reimbursernent [rom the
owners, the Development Agreement, at 4.2.4 and 4.2.5, states that the County can foree
reimbursernent of infrastructure costs from Frisveold to JTS. IF Frisvold applics for
entitlernents without having come w 3 voluntary agreement with JTS, or whoever the
beneficiary is under the Development Agrecment at that time. the County will use its best
efforts to determine cost calcutation methodology or allocation. Such a gentleman’s
agreement petween Plaver County and PFE -- 1hat any future application will not be
processed without the calculations of reimbursements, and of course the necessary
easement commitment for the RVEDP, for example along PFE Road -- amounts ro a de
Cacto taking, since the agency demandiag the easements and collecting the money for the
benefit of FFE are one and the same.

The position of the Applicant regarding the approgriate reimbursement allocation
for planning and infrastructure costs has been presentad to the Frisvold group,
and will be presented to the Board on the recerd at the February 10 hearing.

We appreciate the efforts of the Board and County Staff to review these
comments and our responses prior to the hearing, and look forward to
addressing these matters further,

Very truly yours,

Kevin M. Kemper
cc. Michael Johnseon, Planning Director
Scott Finley, Deputy Counly Counsel

Ann Baker, Planning Depariment
Rab Aragon, PFE Investors, LLC
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