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conditions, and to thereafier abide by those terms and conditions, so long as the
permittee holds up its end of the bargain.

1. The Role of Local Government in Safeguarding Species.

California local governments can play an important role in safeguarding natural
resources, including species listed under the ESA. The opportunity for them to do so
arises under the inherent police power held by local governments, and under state statutes
such as the California Environmental Quality Act and the California Planning and Zoning

Law.

The Police Power. In the United States, the common law recognizes that the
power to directly regulate land use is the province of governmental entities that have the
“police power"—the power of the sovereign to protect public health and the safety and
welfare of residents.> Within the ambit of the police power is also “the protection of
endangered species of wildlife . . . as a matter of general concern and in the interests of

the public.”™

Local governments such as cities and counties have the police power inherently,
not by virtue of a grant of authority from the state Legislature or federal government, and
in California their possession of this power is also recognized in the state Constitution.*
The police power is not only inherent but also plenary, in that its possessor may enact
legislation of any and every type. In any circumstance where the exercise of the
sovereign, inherent, and plenary police power is not limited by the U.S. Constitution or
displaced by state law, California local governments have an ability to directly advance
the protection of species wherever they independently deem appropriate.

California Environmental Quality Act. The California Legislature has also by
statute provided local government with additional tools for advancing protection of the
natural environment, including species. One example is the California Environmental
Quality Act (“CEQA”™),’ which is, in certain ways, analogous to the National
Environmental Policy Act® (“NEPA”). Under CEQA, when a public agency in California

? Berman v. Parker, 348 U S. 26 (1954); Solid Waste Agency of Northern Cook County v. United States
Army Corps of Engineers (2001) 531 U.S. 159, 174 (acknowledging “the States’ traditional and primary
?ower over land and water use™), 2

People v. K. Sakai Co., 56 Cal. App. 3d 531, 539 (1976).
* Cal. Const. Art. XI, § 7; DeVita v. County of Napa, 9 Cal. 4th 763, 782 (1995). A city’s police power is
subject to displacement by general state law but otherwise is as broad as the police power exercisable by
the state Legislature. Birkenfeld v. City of Berkeley, 17 Cal.3d 129, 140 (1976). The police power is even
more pronounced with respect to charter cities in California, since, in matters relating to municipal affairs,
they are exempt from the restriction that their ordinances and regulations cannot conflict with general laws.
Bishop v. San Jose, 1 Cal. 3d 56, 61 (1969).
* Cal. Pub. Resources Code § 21000 et seq. (“CEQA”). The requirements of CEQA apply not only to cities
and counties, but also to special districts, and other public agencies in Califomia.
$42U.8.C. § 4321, et seq.
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finds the impacts of a proposed project to be significant, the agency must address those
effects through one or more findings, and typically by requiring mitigation.

CEQA includes a low threshold for deeming impacts on endangered, threatened,
and rare species, and their habitat, to be significant.” CEQA’s concept of significant
effect embodies very high degree of sensitivity toward listed species. Under the CEQA
Guidelines, a local government is required to find significant any project impact having
the “potential to...reduce the number or restrict the range of an endangered, rare or
threatened species....” Under CEQA, such species include not only species that are
listed under the ESA or the California Endangered Species Act’ “CESA”, but also species
that should be but are not listed.'® Under CEQA, thus, California local governments have
a specific ability to apply a protective legal standard to a wide set of species. This power
arises not at the behest of federal authorities nor through any delegation or in-lieu
arrangement requiring federal approval, but rather through California state law.

California Planning and Zoning Law. Similarly, under the California Planning
and Zoning Law,'' state law provides local governments with particular statutory tools
for species protection. A local government's general plan is the “constitution” governing
all future developments.'” A general plan in California is a comprehensive, long-term
plan for the physical development of both the lands within the local government’s
jurisdiction, and of any land outside its boundaries which in the local government’s
judgment bears relation to its planning."’ Any land use action subordinate to the general
plan (e.g., a zoning decision or project permit) must be consistent with a legally adequate
local general plan.'* To be legally adequate, California law mandates that a general plan
contain certain mandatory elements.'”” Among these are land use, conservation, and open
space elements. The conservation element of the general plan addresses the
identification, conservation, development and use of natural resources, including wildlife
and others.® Through the Planning and Zoning Law, therefore, California local
governments also have the ability to govern land use and address wildlife conservation in

particular ways.

7 CEQA Guidelines, Cal. Code Regs., tit. 14, §15065, subd. (a) (“CEQA Guidelines”).
3 CEQA Guidelines, § 15065, subd. (a).

? Cal. Fish & G. Code, § 2050 et seq.

1 ©EQA Guidelings, § 15380, subd. (d).

I Cal. Gov't Code, § 65000, et seq.

12 { esher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531; Citizens of Goleta Valley v.
Board of Supervisors (1990) 52 Cal.3d 553. ‘
13 Cal. Gov't Code, § 65300. The requirement to prepare and adopt a general plan applies to cities and
counties.

4 1 esher, supra, 52 Cal.3d at 544.

15 Cal, Gov't Code, § 65302.

16 Cal. Gov't Code § 65302, subd. (d.).
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2. Coordinating Local Government Action Through Regional Conservation
Planning.

California local governments confront particular challenges in carrying out their
protective role under the police power and state law, but these challenges can be
addressed to some degree by regional habitat conservation planning, which provides a
mechanism for mediating between and coordinating the activities of federal and local
government.  Specifically, some mechanism is needed to integrate, or at least to
reconcile, local activities carried out under state and local authorities and federal
activities carried out under the Commerce Clause. Congress recognized that regional
conservation planning provides one tool to do so. '

The Commerce Clause. In contrast with California local govemments, the U.S.
“Constitution creates a Federal Government of enumerated powers.”’ The federal
government does not have the plenary police power,”® and instead has customarily
founded its assertions of regulatory authority over matters affecting the environment and
natural resources on the Commerce Clause—the authority of Congress "[t]o regulate
Commerce . . . among the several States . .. ." 1% One expression of the Commerce Clause

power is the ESA.®

The “Take” Prohibition. As you know, under the ESA, species may be listed by
the USFWS or the National Marine Fisheries Service (“NMFS™} (collectively, the
“Services”) as endangered or threatened.?! The ESA makes it unlawful to “take” a
species that has been listed and subjected to this “take” prohibition.”? “Taking” a species
means harassing, harming, pursuing, hunting, shooting, wounding, killing, trapping,
capturing, or collecting member(s) of the species or attempting to do any of these
things.® “Harm” in the definition of “take” is defined to include “significant habitat
modification or degradation where it actually kills or injures wildlife by significantly
impairing essential behavioral paticrns, including breeding, feeding or sheltering.”* In
certain circumstances, ground disturbing activities associated with the conversion of land
to development purposes can involve a degree of habitat medification that would
constitute unlawful “harm.” The ESA’s take prohibition thereby brings the ESA into the
arena of local govermmental decision-making regarding land use matters,

Incidental Take Permits. While it is unlawful to intentionally “take” a listed
species, the ESA allows USFWS or NMFS to issue permits allowing such take if the

17 United States v. Lopez (1995) 514 U.S. 549, 552.
' United States v. Lopez (1995) 514 U.S. 549, 566, citing U.S. Const., Art. L, § 8.

12 17.8. Const., Art. I, 8, cL 3.

16 U.S.C. § 1531, et seq.

16 U.S8.C. § 1533,

216 U.S.C. §§ 1538, 1533(d).

216 U.8.C. § 1532(18).

M 50 C.F.R. § 17.3 (regulations of USFWS); 50 C.F.R. § 222.102 (regulations of NMFS)(essential behavior
patterns also include spawning, rearing, and migrating).
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taking is “incidental to, and not the purpose of, the carrying out of an otherwise lawful
activity.” An ITP can only be issued if the permit applicant submits a habitat
conservation plan (“HCP”) to USFWS or NMFS, and the agency then approves it. The
HCP has to specify: (1) the impacts that are likely to result from the taking; (2) the steps
the applicant will take to minimize and mitigate those impacts; (3) the funding that will
be available to implement those steps; (4) the alternatives the applicant considered; (5)
the reason why the alternatives are not being utilized; and (6) such other necessary and
appropriate measures that the Service may require.?® The ITP shall be issued if the
Service finds that: (1) the taking will be incidental; (2) the applicant will, to the
maximum extent practicable, minimize and mitigate the impacts of such taking; (3) the
applicant will ensure that adequate funding for the plan will be provided; (4) the taking
will not appreciably reduce the likelihood of the survival and recovery of the species in
the wild; and (5) the mitigation measures required by the Service will be met and the
Service has received such other assurances as it may require that the plan will be
implemented.”

Regional Conservation Planning. Cities and counties take on the formidable task
of regional conservation planning not simply to avoid liability under the ESA, but to
improve land use planning and the land use planning process. ITPs issued in connection
with regional HCPs devolve a degree of ESA permitting authority onto local
governments. This structure helps to consolidate control over land use decisions in the
level of government that has been generally and historically regarded as best suited to
that task. Landowmers apply, in the first instance, to the local government for
authorization to take species under the ESA. Local governments then issue local
government permits to landowners in conformance with the HCP and ITP that the
Services have earlier approved. Such an approach—once all of the arduous and costly
work has been done to put it in place-—provides an opportunity to reduce conflicts
between, on the one hand, local governments exercising their inherent police power and
their duties under state law and, on the other, the federal govenment exercising power
under the Commerce Clause.

A regional HCP can also facilitate multi-party coordination among the Services,
local governments seeking to develop land use plans in cooperation with neighboring
jurisdictions, and both private and governmental entities seeking to make management
decisions regarding land that they own. Where a local govemment is undertaking a
regional conservation planning process, other private and governmental entities may also
participate in the plan, helping to make their activities as landowners more consistent
with the overall conservation vision offered by the plan.

Programmatic permitting based on regional conservation plans can thereby help to
coordinate and reconcile conflicts between restrictions imposed by the federal

316 U.S.C. § £539(a)(1)(B).
%16 U.S.C. § 1539(a)(2KA).
716 U.S.C. § 1539%(a)(2)(B).
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government under the Commerce Clause power and restrictions imposed by one or more
local governments under their inherent police power. Ordinarily, the USFWS and NI'V[I_'-‘S
are charged with ensuring on a case-by-case basis that each individual project or activity
of each landowner complies with the ESA. In doing so, the Services may render
mitigation or enforcement determinations that are not based on a well-t.hou_ght—out
regional vision for species and habitat needs, and may conflict with determinations by
local anthorities on the same project or activity. Federal agency decisions may follow
and conflict with local government decisions, or vice versa. With the opportunity
provided by regional conservation plans, species conservation efforts can be integrated
more fundamentally and consistently into the fabric of local land use planning.

Where Regional Conservation Planning Fits Into the Intent of Congress. In
enacting the Endangered Species Act Amendments of 1982, Congress included the
incidental take provisions of section 10(a) with at least three discemable purposes in
mind. The first two of these purposes, below, plainly encompass regional conservation
planning efforts. And this places a special responsibility on the USFWS to consider the
effect its regulations may have not only on potential ITP holders when considered as an
undifferentiated group, but rather with particular attention to the effects on local
govemment permittees willing to do the hard work of helping to weave together a
regional approach to species conservation. Thus, the intent of Congress was:

e To foster “creative partnerships” among governmental agencies, an approach
that Congress envisioned to be an altemative mode to the ESA’s traditional

“regulatory mechanisms.”**
o To establish a mechanism for conserving ecosystems, a mechanism which

goes beyond a focus on listed species and “regulatory mechanisms,” and
which is a goal of not only the ESA but also other wildlife statutes.”

% «To the maximum extent possible, the Secretary should utilize this authority under this provision to
encourage creative parmerships between the public and private sectors and among governmental agencies
in the interest of species and habitat conservation. . . . This provision will measurably reduce conflicts
undet the Act and will provide the institational framework to permit cooperation between the public and
private sectors in the interest of endangered species and habitat conservation. [{] The terms of this
provision require a unique partnership between the public and private sectors in the interest of species and
habitat conservation.” Conference Report on the Endangered Species Act Amendments of 1982, HR.
Conf, Rep. No. 97-835, 97th Cong., 2d Sess. at pp. 30-31 (Sept. 17, 1982} (hereinafter “Conf. Report”).

¥ I enacting the Endangered Species Act, Congress recognized that individual species shoutd not be
viewed in isolation, but must be viewed in terms of their relationship to the ecosystem of which they form a
constitutent [sic] element. Although the regulatory mechanisms of the Act focus on species that are
formally listed as endangered or threatened, the purposes and policies of the Act are far broader than
simply providing for the conservation of individual species or individual members of listed species. This is
consistent with the purposes of several other fish and wildlife statutes (c.g., Fish and Wildlife Act of 1956,
Fish and Wildlife Coordination Act) which are intended to authorize the Secretary to cooperate with the
states and private entities on matters regarding conservation of all fish and wildlife resources of this nation.
The conservation plan will implement the broader purposes of all of those statutes and allow unlisted
species to be addressed in the plan.” Conf. Report at p. 30.
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e To establish an exemption that, in appropriate circumstances, will provide
landowners with relief from the take prohibition.*’

3. Revocation and Modification Policies, and Other Incentives to Plan.

Uniform, clear and reasonable policies regarding the revocation and modification
of ITPs provide an important incentive for development of regional habitat conservation
plans. The No Surprises Rule represents a uniform, clear, and reasonable policy, in
regard to the question of permit modification. And the Permit Revocation Rule
represents a uniform, clear, and reasonable policy, in regard to revocation.

Buying Plans and Lands in Exchange for Allocation of Unforeseen Risks.
Applicants for regional ITPs bear the substantial costs of preparing and submitting HCPs
to the Services. Under an ITP and its associated HCP, the applicants commit to
providing land, water and money to minimize and mitigate the impacts of taking listed
species. As they undertake these commitments, they desire as much economic and
regulatory certainty as possible regarding the overall costs of mitigation that they will
bear during the life of the permit. With the added degree of certainty represented by the
No Surprises Rule, applicants for regional ITPs are provided an incentive to exceed the
minimal requirements established by statute and to make planning assumptions that favor
species protection.

For example, because of the No Surprises Rule’s limitation against requiring
additional mitigation lands or funds beyond those provided for in the plan, an incentive
exists for permittees to provide for the needs of species that are presently not listed under
the ESA and that otherwise, therefore, receive no protection under the Act. Through the
No Surprises rule, therefore, federal agencies not only provide an incentive for the
protection for a wider set of species and more habitat than they could otherwise obtain,
but they also can achieve this by leveraging the direct efforts of local govemment.

In order to use a regional HCP to make long-term financial and land-use
decisions, local governments and special districts require reasonable certainty that the
HCP will not be revised significantly over time. They want the Services to instead agree

** Section 10(a) “adopt[s], with amendments a provision appearing in the House bill to give the Secretary
more flexibility in regulating the incidental taking of endangered and threatened species. This provision
establishes a procedure whereby those persons whose actions may affect endangered or threatened species
may receive permits for the incidental taking of such species, provided the action will not jeopardize the
continued existence of the species. This provision addresses the concems of private landowners who are
faced with having otherwise lawful actions not requiring Federal permits prevented by section 9
prohibitions against taking.” Conf. Report, at p. 29. Prior to 1982 amendments, the ESA allowed the
Secretary to “permit, under such terms and conditions as he may prescribe, any act otherwise prohibited by
section 9 of this Act for scientific purposes or to enhance the propagation or survival of the affected
species.” Section § 10(a) as added by the Endangered Species Act of 1973, Dec. 28, 1973, by P.L. 93-205,
§10(a), 87 Stat. 884.
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up front on the extent of mitigation commitments, and, to the extent possible, embody
those commitments in the plan documents themselves. In other words, in exchange for
their own up-front commitments and commitments during the term of the ITP, applicants

desire “assurances” that there will be “no surprises.”

At root, then, the “no surprises” rule fulfills a need to encourage a significant
initial investment in exchange for long-term risk sharing—a tool to encourage non-
federal actors to voluntarily plan for, act consistently with, and provide resources for the
needs of sensitive species and habitat, beyond what federal authorities can otherwise
achieve on their own. The rule accomplishes this by sharing the risk of unforeseen
species decline during the duration of an ITP with persons other than the permittee.

At the same time, regional HCPs are not premised on a static view of species
needs. Through adaptive management, the pursuit of identified goals and objectives, and
the strategic flexibility typically incorporated into the terms of the plans themselves,
regional HCPs today provide USFWS and permittees an opportunity to adjust and
respond to unforeseen species decline in a strategic coordinated fashion. The No
Surprises Rule provides the USFWS and permittes an incentive to build such
responsiveness into a plan.’! Expansive permit revocation criteria, which might stop the
operation of an HCP before its program could respond to early signs of species decline,
would be at odds with the programmatic nature of regional HCPs.

Where No Surprises Assurances Fit Into the 1973 and 1982 Enaciments. The
Services’ decision to establish a formal policy of providing “no surprises” assurances was
principally a response to enactment of the Endangered Species Act Amendments of 1982,
Thus, the purposes underlying the policy and rule include the following:

e To carry out the intent of Congress that commitments from ITP permittees be
accompanied by assurances from the federal gcrw:rnmenl:.32

e To induce greater conservation of species and habitat on non-federat lands.™

N gee, ¢.g., the USFWS Five-Point Policy Guidance, 65 Fed. Reg. 35242, 35243 (June 1, 2000) (“The No
Surprises assurances encourage contingency planning. Changes in circumstances that can reasonably be
anticipated during the implementation of an HCP can be planned for in the HCP. Such HCPs should
describe the modifications in the project or activity that will be implemented if these ciccumstances
occur.”).

3The Commiitee intends that the Secretary may utilize this provision to approve conservation plans which
provide long-term commitments regarding the conservation of listed as well as unlisted species and long-
term assurances to the proponent of the conservation plan that the terms of the plan will be adhered to and
that further mitigation requirements will only be imposed in accordance with the terms of the plan.” Conf.
Report at p. 30.

33 urA] driving concern in the development of the policy was the absence of adequate incentives for non-
Federal landowners to factor endangered species conservation inte their day-to-day land management
activities. The Services knew that nmuch of the habitat of listed species is in non-Federal lands and believed
that HCPs should play a major role in protecting this habitat. Yet, while thousands of acres of species
habitat were disappearing each year, only a handful of HCPs had been scught and approved since 1982,
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While primarily an agency implementation response to the policy judgments of
the 97th Congress embodied in the Endangered Species Act Amendments of 1982, “no
surprises” assurances are also consonant with the policy purposes set forth by the 93rd
Congress when enacting the Federal Endangered Species Act of 1973. In that Act,
Congress found and declared that:

encouraging the States and other interested parties, through Federal
financial assistance and a system of incentives, to develop and
maintain conservation programs which meet national and
international standards is a key to meeting the Nation's
international commitments and to better safeguarding, for the
benefit of all citizens, the Nation's heritage in fish, wildlife, and
plants.'“

Where the Permit Revocation Rule Fits Into the System of Incentives. The
question of when USFWS can revoke a permit is inherently related to the question of
when USFWS can modify a permit. If USFWS is given broad discretion to revoke a
permit, the agency could unfairly coerce permit medifications through threat of
revocation.

Uniform, clear and reasonable policies regarding permit revocation that are
consistent with policies regarding the modification of ITPs are a necessary condition for
development of regional habitat conservation plans. They are both part of “a system of
incentives” and the provision of “assurances” in accord with the intent of Congress as
expressed in both 1973 and 1982.

4. The Intent of Congress.

The statutory language of ESA section 10(a)(2)(C) establishes a requirement that
USFWS or NMFS shall revoke an incidental take permit if the agency finds that “the
permittee is not complying with the terms and conditions of the permit.” This statutory
language is an appropriate revocation standard for incidental take permits with No
Surprises assurances. The Conference Report regarding the 1982 amendments to Section

The No Surprises policy was designed to rechannel this uncontrolled ongoing habitat loss through the
regulatory structure of section 10(a)(1}(B) by offering regulatory certainty to non-Federal landowners in
exchange for a long-term commitment to species conservation. Given the significant increase in landowner
interest in HCPs since the development of the No Surprises policy, the Services believe that the policy has
accomplished one of its primary objectives—to act as a catalyst for integrating endangered species
conservation into day-to-day management operations on non-Federal lands. The Services also believe that
the HCP process, which is a mechanism that reconciles economic development and the conservation of
listed species, is good for rare and declining species, and encourages the development of more of these
plans. If species are ko survive and recover, such plans are necessary because more than half of the species
listed have 80 percent of their habitat on non-Federal lands.” 63 Fed. Reg. 8859, 8860 (Feb. 23, 1998).

% 16 U.S.C. § 1531(a)(5), added Dec. 28, 1973, by P.L. 93-205, § 2(a)(5), 87 Stat. 884 (emphasis added).

{00004660.DOC. 11}




M. Patrick Leonard
July 23, 2004
Page 10

10 states that “The Committee intends that the Secretary may utilize this provision to
"approve conservation plans which provide long-term commitments regarding the
conservation of listed as well as unlisted species and long-term assurances to the
proponent of the conservation plan that the rerms of the plan will be adhered to and that
ﬁ:rthes mitigation requirements will only be imposed in accordance with the terms of the

plan”>

There is no statutory requirement that USFWS promulgate any regulation setting
forth criteria for revocation of incidental take permits. As indicated by the statute and its
legislative history, Congress had a clear preference that the USFWS state in each permit
what it will or has agreed to under that permit. In promulgating a nule regarding permit
revocation, it is important that the USFWS should remain consistent with that intent. The
rule proposed here by the USFWS, which incorporates by reference an applicable permit-
issuance criterion, is consistent with that intent,

¥ Bk ok W

Thank you for the opportunity to comment on the USFWS proposal to reestablish
the Permit Revocation Rule and for your kind attention to the points raised herein.

Sincerely,

Signature: Mﬁ

Name: !&Hé Hﬂﬂﬁ _S' >
Title: GENECAL MANAEEE

OnBehalf Of: _ JRVWINE EANCH
WARATEE OISTRICT

** Conference Report on the Endangered Species Act Amendments of 1982, H.R. Conf. Rep. No. 97-835,
97th Cong., 2d Sess. at p. 30 (Sept. 17, 1982) (cmphasis added).
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10 states that "The Commitnze intznds that the Secrerary may utilize this provisien to
approve comservation plans which provide long-tsrm commitments regarding the
consepvation of listcd as well as vnlisted species and long-term assurances to the
proponent of the conservation plan that the rerms of the plan will be adhered to and that
furfhfr mitigation requirements will only be imposed in accordunce with the ferms of the

pia.n

There is no statutory requirement that USFWS prormlgate any regulation setting
forth criteria for revocation of incidental take permits. Ag indicated by the stanute and its
legislative history, Congress had a ¢lear preference that the USFWS state in cach permit
what it will or has agreed 10 under that permit. Inpmmulga.:inganﬂe regarding permit
revocation, it is imporant that the USFWS ahould remain consistent with that intent. The
rule proposed here by the USFWS, which incorporates by reference an apphcahle petmit-
issuance criterion, i3 consistery with that intent.

Thank you for the oppostunity to corament an the USFWS proposal to reestablish
the Permit Revocation Rule and for your kind attention to the points raiscd herein.

Sincerely,
Signature:
Name: Tisertuy 5. N X
Title: CILT 2L Pehedinlt 4 pgim opmEsTT

S SN LES

On Bebalf OF _CounTY of CRANGE

¥ Coaference Repors on the Endangered Species Act Amendments of 1982, H.R. Conf. Rep, No. 97-335,
9Tth Cong., 3d Sess. 2t p. 30 (Sopt. 17, 1982) (etmphasis added).
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10 states that “The Cusmenittee inlends that the Secretary may utilize this provision o
approve conservation plans which pravide long-term commilments regarding the
conservation of listed as well as unlisted species and long-term assurances to the
proponent of the conservation plan that the terms of the plun will be adhered to and that
Sfurther mitipation requirements will only be imposed in accordance with the terms of the

p’ﬂﬂ." 3

There is no statutory requirement that USFWS promulgate any regulation setting
forth ¢riteria for ravocation of incidental take permits, As indicated by the statute and ity
legistakive history, Cengress had a clear preference that the USFWS state in each permit
what it will or has agreed to under that permit. [n promulgating a rule regarding permit
revocation, it is important that the USFWS should remain consistent with that intent. The

rule proposed here by the USFWS, which incarporates by reference an applicable permit-
issuance critenion, iz consistent with that intent.

L B BN B

Thank you for the apportuniiy to comment on the USFWS proposal to reastablish
the Permit Revocatioa Rule and for your kingd aftention to the poials raised herein.

Sincerely,

e e~

Norme: fﬁ' BER 5)"( £7

~ald
Title: AN });ﬁ.samg.

On Behalf OF _AAAMA7E C"'szf:; RAtieanc Y17

¥ Conference Report on the Endangered Species Act Amendments of 1982, H.RL Couf. Rep, No, 97-835,
Y7th Cong., 2d Sess, al p. 30 (Sept. 17, 19£2) {emphasiz added).
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10 states that “The Comminiee intends that the Sccretary may udlize this provision to
approve comservation plsns which provide loog-term commitments regarding the
conservation of listed as well unlisted specics and lmg-term asswrances o the
proponent of the conscrvation plan that the ierms of the plan will be udhered w0 and that
Surther mitigation requirements will naly be imposed in accordance with the ierms of the

Pm.;di
There is no smatutory requirement that USFWS promitigate any regulation setting
forth criteria for rovocation of incidcntai take permits. As indicated by the statute and its

legislative history, Congress had a clear preference that the USFWS state in cach permit

what it will or has agreed 10 wmder that permit. in promuolgeting a rule regarding permit
revocation, it is important that the USFWS should remain consistent with that intend. The

rule pmpoud betre by the USFWS, which incorporates by reference an upplicable permit-
issusnce criterion, is consistent with that intent.

. & F o b

Thank you for the opportunity to comment va the LSFWS propoaal to reestablish
the Permit Revocation Rule und for your kind attention to the points raised herein,

Sincerely,

Signature; D_Qa.y'—k F‘:l-l = G
Name: Q'ﬂ, r< 1l E:;p__‘*d

Title: ;Eggh e_m,ﬂ"t'# EE‘;MH v 2,
Oo Bohalf OF ; (TP

County of Placer

* Copfercoss Report on the Eadungeral Specics Acl Amenhipeats of 1962, H.R. Caaf. Rep. Na, 97-535,
47th Cong., 2d Sear. at p. J0 (Sept. 17, 1981) (¢rnphauiy sddel),
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10 states that “The Committes intends that the Sccretary may udlize this provision to
approve conservation plans which provide lomg-term commitments regarding the
conservation of listed as wecll as unlisted species and long-temm assurances to the
proponent of the conservation plan that rhe erms of the plan will be adhered to and that
ﬁtrther mitigation reguirements wﬂf only be imposed in accordance with the terms of the

plan™

Ihmhmmmwquuirmmd;atUSFWSpmﬂgamanymgﬂaﬁonmﬁng
forth criteria for revocation of mcidental take permits. As indicatad by the stamute and its
legislative history, Congress had a clear preference that the USFWS stats in each permait
what it will or has agreed to under that permit. In promulgating a rule reparding permit
revocation, it is impartant thay the USFWS should remain congistent with that intent. Ths
rule proposed here by the USFWS, which incorporates by reference an applicable pexmit-
issuance criterion, i8 consigtent with that intent.

LI B B

Thank you for the opportunity 0 comment on the USFWS proposal to roestablish
the Permit Rovocation Rale and for your kind attention to the paints raised herein,

Sincerely,
Name w——l
Title: Commmity Development Director

Ou Behalf Of; Contra Casta County

¥ Cpnference Rapart on the Bndangered Species Act Amendments of 1982, HR. Coof. Rep. No. 97-835,
97th Cang., 2d Sexs. at p. 30 (Sept 17, 1982} (emphasis sdded).
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Attachment H
Summmary of Assumption for the Take and Cost Analysis

Assumption No. 1 - Land Costs . .
The land costs were based upon an assessment of the 2004 market using the services of

Bender-Rosenthal Appraisal Services under contract to Hausrath Economics Group. The
cost factors below represent the average per acre costs for fee title acquisitions, considering
locations and other characteristics of land the would meet the goals of the PCCP.
Conservation easements were assumed for 2 smaller percentage of the total. The land cost
also assumes that parcels that are acquired of in excess of 200 acres in size.

Land Costs Valley Foothills
Acquisition costs per acre acquired $6,000 $7,000

Assumption No. 2 — Restoration Costs

To determine the cost of a restoration activity a number of individual costs must be assessed
in addition to the basic costs of construction. These costs include: planning surveys, pre-
construction surveys, construction monitoring, regulatory compliance, plan preparation and
engineering, construction oversight, post-construction maintenance. The costs can vary
widely from one resource type to the other.

Grassland Aquatic
Restoration Costs Agriculture Vernal Pool Wetlands
Restoration costs per acre restored/created $8,635 $41,855 509,900

Assumption No. 3 - Annual Land Management Costs

The annual land management costs relate to those expenses associated with the ongoing
stewardship obligations of the County (or any other management entity that is providing such
services to the County). The annual land management costs include a range of costs that
vary from site to site depending on the individual management need. Because of the
variability in costs, an average was determined based upon the degree to which various types
of management activities would be required. The following types of expenses were
considered in the analysis: staff and overhead, site improvements and maintenance,
contractors, livestock management, vegetation management, waterway maintenance and
protection, ecosystem protection, and recreational use management and facilities,

Note — off-setting revenue generating activities have not been evaluated at this time such as
livestock and other agricultural production leases.

Valley Grassland Valley Foothill
Amnual Land Management Costs Vernal Pool _Agriculture Riparian
Annual cost/acre/year $64 $71 $83
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Assumption No. 4 — Annual Monitoring Costs

It is necessary to monitor the preserves and the restored acres over time to insure that the
property is maintained and managed for the purpose of conserving the species and
ecosystems. Monitoring also insures that compatible land management activities (e.g.,
farming or outdoor recreation) do not disrupt the conservation purposes for the acquisition.
In addition to the annual/acre cost of monitoring there are one time costs that are anticipated
associated with directed research (approximately $50,000/year and support for a technical

advisory group at $25,000/year.)

Monitoring Costs
Annual cost per acre monitored $330

Assumption No. 5 — Personnel Costs

Whether it’s the County, a joint powers authority or some type of special district, the
management of the PCCP will involve significant personnel costs. The following table is a
list of the anticipated positions and the assumed cost for salary and benefits. Wetland

biologist now included in list
Executive Director $132,000
IT- Database / GIS Management $85,800
Budget Analyst $72,600
[Acquisition Specialist $99,000
Grant Specialist/Conservation Planner £02 400
Admin — Secretary $59,400
Senior Scientist $105,600
Preserve/project manager $99,000)
Technical Staff $66,000
Wetlands Biologist $85,500
borer $52,800

Assumption No. 6 — Overhead and Related Expenses

In addition to the personnel costs are those expenses associated with vehicles, office
equipment, office space, travel expenses, legal and financial assistance, program insurance,
and in-lieu law enforcement and fire-fighting expenses. These costs are included in the
summary depicted in Table 4 in the body of the report. Additional detail will be provided in
the draft cost report to the Board.

Land Use Growth Projections
In addition to the cost assumptions above, Hausrath
Projections for PCCP Economlc Analysis 2002 2050 2002-2050
Placer County
Jobs by Place of Work 152,000 421,000 269,000
Total Population 278,000 616,000 338,000
Household Population 275,000 609,000 334,000
Households ' 106,000 275,000 169,000
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Phase 1 Area
Jobs by Place of Work
Total Population
Househaold Population
Households

23

144,400
250,000
248,000

95,000

408,000
574,000
569,000
257,000

263,600
324,000
321,000
162,000
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